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US. Customs Service 


Treasury Decisions 


(T.D. 79-241) 
Bonds 


Approval to use facsimile seals and signatures 


The use of facsimile signatures and facsimile seals on Custom Bonds 
by the following corporate sureties has been approved. Each corporate 
surety has provided Customs with a copy of each signature that is to 
be used, and a copy of the corporate seal, together with a certified copy 
of the corporate resolution agreeing to be bound by the facsimile signa- 
tures and facsimile seal. The use of facsimile signatures and seals is 
without prejudice to each surety’s right to affix signatures and seals 
manually. 


1. Old Republic Insurance Co. 
Greensburg, Pa. 
(Approved: October 20, 1978) 
Authorized facsimile signatures on file for: 
William R. Stover, President 
William A. Seifert, Secretary 
Wilson G. Saul, Assistant Secretary 
George L. Cunningham, Assistant Secretary 
James W. Latta, Treasurer 
2. American Motorists Insurance Co. 
Long Grove, Ill. 
(Approved: October 5, 1978) 
Authorized facsimile signatures on file fors 
John J. Sheppard, Attorney-in-fact 
James M. Gorman, Attorney-in-fact 
Helen M. Sheppard, Witness 
Gertrude A. Sheppard, Witness 
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3. Washington International Insurance Co. 
Phoenix, Ariz. 
(Approved: October 18, 1976) 
Authorized facsimile signatures on file for: 
James R. Zuhlke, President 
Cynthia A. Larsen, Assistant Secretary 


Donautp W. Lewis 
(For Acting Assistant 
Commissioner, Commercial Operations). 


(T.D. 79-242) 
Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Hong Kong dollar, Iran rial, 
People’s Republic of China yuan, Philippines peso, Singapore dollar, Thailand 
baht (tical), Brazil cruzeiro 


The Federal Reserve Bank of New York, pursuant to section 
§22(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for the 
information and use of Customs officers and others concerned pursuant 
to part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 

Brazil cruzeiro: 
August 20-23, 1979 . 0373 
August 24, 1979 . 0387 
People’s Republic of China yuan: 
August 20-24, 1979 . 646120 
Hong Kong dollar: 
August 20, 1979 . 195084 
August 21, 1979 . 195484 
August 22, 1979 . 195293 
August 23, 1979 . 196078 
August 24, 1979 . 196290 


Iran rial: 

August 20-24, 1979 . 0142 
Philippines peso: 

August 20-24, 1979 . 1350 





Singapore dollar: 
August 20, 1979 $0. 463822 
August 21, 1979 3464253 
August 22, 1979 : 463607 
August 23, 1979 ; 464037 
August 24, 1979 7 464468 

Thailand baht (tical): 
August 20-24, 1979 $0. 0495 

(LIQ-3-CT:D:E) 

Date: August 28, 1979. 


DaniEt D. SULLIVAN, 
(For G. Scott Shreve, Acting 
Director, Duty Assessment Division). 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1231) 
Hamsro AUTOMOTIVE CORPORATION v. UNITED STATES 


C.A.D. 1231 (— F. 2d—) 


SEIT RE MIE 
1. Customs Court—JURISDICTION 


Customs Court judgment, 81 Cust. Ct. 4761, C.D. 4761, 458 F. 
Supp. 1220 (1978), dismissing on jurisdictional grounds importer’s 
challenge to the denial of protests after refusals of its requests for re- 
liquidation of involved entries under section 520(c)(1) of the Tariff 
Act of 1930, as amended, 19 U.S.C. 1520(c)(1) (1964), affirmed. 


2. ip. 


The Government having challenged the subject matter jurisdic- 
tion of the Customs Court, the burden fell on appellant, the party 
asserting jurisdiction, to show that jurisdiction existed. 

3. Ip.—TimeEty Fitine or Protests 


Refusals by customs officials in 1964, 1965, and 1968 to reliquidate 
became final and conclusive under 19 U.S.C. 1514 for failure to file 
protests within 60 days after the refusals. 


4. Ip.—MIsTAKE or Fact 


Under section 520(c)(1), which distinguishes between mistakes of 
fact and law, a mistake of fact exists where a person understands the 
facts to be other than what they are, whereas a mistake of law 
exists where a person knows the facts as they really are but has a 
mistaken belief as to the legal consequences of those facts. 


5.4; 


Where appellant admitted that error originated from misunder- 
standing of accounting terms involved in submitting statutory cost 
of production figures, and where appellant did not show either 
ignorance of figures for general expenses and profits or belief of these 
facts to be other than they were, the mistake was one of law— 
belief of legal consequences to be other than they were. 

4 
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6. Id. 


No abuse of discretion by Customs Court in refusing to recsive 
testimony from individuals involved in making mistake where 
appellant admitted the nature of the mistake to be a misunderstand- 
ing of accounting terms and offered no jurisdictional facts to support 
its contention that the error was a mistake of law. 


U.S. Court of Customs and Patent Appeals, August 23, 1979 


Appeal from U.S. Customs Court, C.D. 4761 
[Affirmed] 


Paul, Weiss, Rifkind, Wharton & Garrison, attorneys of record, for appellant, 
Alan 8. Hays, Steven B. Rosenfeld, Mark C. Morril, of counsel. 

Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Acting 
Director Velta A. Melnbrencis for the United States. 


(Oral argument on April 30, 1979 by Steven B. Rosenfeld for appellant and by Velta A. Melnbrencis for 
appellee) 


Before Marxey, Chief Judge, Ricn, Batpwin, and Mituer, Associate Judges, 
and NewMan,* Judge. 


Ricu, Judge. 

[1] This appeal is from the judgment of the U.S. Customs Court; 
81 Cust. Ct. 29, C.D. 4761, 458 F. Supp. 1220 (1978), dismissing the 
importer’s action challenging the denial of protests filed after refusals 
of its requests for reliquidation of the involved entries under section 
520(c)(1) of the Tariff Act of 1930, as amended, 19 U.S.C. 1520(c) (1) 
(1964)! (hereinafter sec. 520(c)(1)). We affirm. 

The subject merchandise consists of automobiles and optional 
extras manufactured by British Motor Corp., Ltd. (BMC) ? and ex- 
ported from the United Kingdom during 1959-61. Appellant Hambro 
Automotive Corp. (Hambro) entered the merchandise under 84 sepa- 
rate entries at the ports of Chicago, Houston, and San Francisco. The 
Bureau of Customs (now the Customs Service) appraised the mer- 
chandise during 1959-62 on the basis of cost of production as defined 
in section 402a(f) of the Tariff Act of 1930, as amended by the Customs 


* Hon. Bernard Newman, U.S. Customs Court, sitting by designation. 
1 Sec. 520(c)(1) reads as follows: 


(c) Notwithstanding a valid protest was not filed, the Secretary of the Treasury may authorize a 
& collector to reliquidate an entry to correct— 

(1) a clerical error, mistake of fact, or other inadvertence not amounting to an error in the construction 
of a law, adverse to the importer and manifest from the record or established by documentary evidence, 
in any entry, liquidation, appraisement, or other customs transaction, when the error, mistake, or in- 
advertence is brought to the attention of the customs service within 1 year after the date of entry, ap- 
praisement, or transaction, or within 60 days after liquidation or exaction when the liquidation or exac- 
tion is made more than 10 months after the date of the entry, appraisement, or transactions; * * 

? British Leyland Ltd., successor-in-interest to both appellant Hambro Automotive Corp. and BMC, is 
the real party in interest. 
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Simplification Act of 1956, Public Law No. 927, 70 Stat. 943, current 
version at 19 U.S.C. 1402(f) (1976) * (hereinafter sec. 402a/(f)). 

Concerning 52 of the entries alleged by appellant to, be the subject 
of errors in appraised value, customs officials at the aforementioned 
ports initially refused to reliquidate via letters to appellant in 1964, 
1965, and 1968.* To vindicate its Claims after these refusals, Hambro 
approached the Bureau of Customs in Washington, D.C. When the 
Bureau refused to recognize the claims, in May 1970 appellant re- 
quested refusals to reliquidate its entries under section 520(c)(1) 
from the respective District Directors of Customs at the involved 
ports. Subsequently, appellant filed protests during June to Septem- 
ber 1970 to these refusals and commenced this action in September 
1970. 

Though not the subject of previous refusals to reliquidate, the re- 
maining 32 entries in question were also alleged to be encompassed by 
Section 520(c)(1) because of asserted mistakes of fact and/or inad- 
vertences identical to those ascribed to the above 52 entries. 

The error common to all the entries in this action involved the 
determination by BMC of the statutory cost of production under 
section 402a(f) of its automobiles and optional extras. To put the 
error in proper perspective, pursuant to a 1960 Customs ruling and a 
corresponding appraiser’s letter enclosing a sample format, BMC 
accountants began the task of attributing its costs and expenses to 
the statutory categories defined in section 402a(f). In attempting to 


do so, personnel at BMC used general expenses and profits in the 
home market rather than general expenses and profits in the export 


§ Sec. 402a(f) reads as follows (italic ours): 

Sec. 402a. Value (alternative). 

2 * * * * * 2 

(f) Cost of Production.—For the purpose of this title the cost of production of imported merchandise 
shall be the sum of— 
_ (1). The cost of materials of, and of fabrication, manipulation, or other process employed in manufactur- 
ing or producing such or similar merchandise, at a time preceding the date of exportation of the particular 
merchandise under consideration which would ordinarily permit the manufacture or production of the 
particular merchandise under consideration in the usual course of business; 


(2) The usual general expenses (not less than 10 per centum of such cost) in the case of such or similar 
merchandise; 


_ (3) The cost of all containers and coverings of whatever nature, and all other costs, charges, and expenses 
incident to placing the particular merchandise under consideration in condition, packed ready for ship- 
ment to the United States; and 

(4) An addition for profit (not less than 8 per centum of the sum of the amounts found under paragraphs 
(1) and (2) of this subdivision) equal to the profit which ordinarily is added, in the case of merchandise of 
the same general character as the particular merchandise under consideration, by manufacturers or 
producers in the country of manufacture or production who are engaged in the production or manu- 
facture of merchandise of the same class or kind. 


4 By letters dated Nov. 2, 1964, the Collector of Customs at the port of San Francisco refused to reliqui- 
date entry Nos. 18787 and 18788. By letters dated Mar. 15, 1965, he refused to reliquidate entry Nos. 19979, 
19980, 21999, 24642, 25041, 28307, 30711, 33730, 16137, 16138, 17566, 17651, 18785, 18786, 19223, and 31972. 

By letter dated Nov. 10, 1964, the Deputy Collector at the port of Chicago refused to reliquidate entry 
Nos. C--4556, C-6152, C-6179, C-6881, and C-6892. 

By letter dated May 9, 1968, the District Director of the port of Houston refused to reliquidate, inter 
alia, entry Nos. 130-H, 698-H, 1756-H, 1761-H, 1806-H, 1807-H, 2026-H, 2384-H, 2385-H, 2765-H, 2308-H, 
2809-H, 2882-H, 3090-H, 3266-H, 3449-H, 3637-H, 3667-H, 3673-H, 4177-H, 4178-H, 4609-H, 5107-H, 5542-H, 
5648-H, 5702-H, 5954-H, 6569-H, and 2801-H. 
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market in determining the statutory value upon which duties were 
assessed. 

Pursuant to Cust. Ct. Rule 4.7(b)(2),° the Government moved the 
Customs Court to dismiss the action, arguing that because appellant’s 
claims were not within the purview of section 520(c)(1) and were not 
initiated as prescribed by section 514 of the Tariff Act of 1930, 19 
U.S.C. 1514, appellant had failed to invoke the jurisdiction of the 
Customs Court under 28 U.S.C. 1582.6 The Government insisted 
that BMC’s error fell within the exclusionary language of section 520 
(c)(1), i.e., “not amounting to an error in the construction of a law.’ 
Appellant opposed the motion for reasons set forth in its pleadings 
and exhibits. The Government replied that the limited facts per- 
taining only to the issue of jurisdiction were not in dispute. 

The Customs Court held that the refusals of 1964, 1965, and 1968 
to reliquidate the 52 entries became final and unassailable pursuant to 
19 U.S.C. 1514. Concerning the other 32 entries, the court said: 

However it is expressed the mistakes which were made must be 
considered as being, in essence, misunderstandings of the law 
* * *, The mistakes were interpretational and decisional. * * *. 

* * * * * * * 

* * * the mistakes sought to be corrected * * * are not in 
dispute. They require a finding that the protests underlying this 
action were brought to protest decisions regarding matters which 
could not be protested * * * because of * * * the inappro- 
priateness of section 520(c)(1) to the accomplishment of the 
change in value sought by plaintiff * * *. Not being valid 
protests, their denial is not a matter within the jurisdiction of 
this court. 

We take the last statement to mean that the court was without 
jurisdiction to consider the protests and, therefore, could neither 
sustain nor deny them. 

Hambro now contends before this court that the refusals to re- 
liquidate the 52 entries were not final. It argues that administrative 
communications with customs officials in Washington, D.C., con- 
stituted a continuing protest that did not result in final rejections 


5 Rule 4.7(b)(2) reads: . 
(b) Defenses: How Presented.—The following defenses may be made by a motion to dismiss the action: 
* * * (2) lack of jurisdiction of the subject matter; * * *. 
628 U.S.C. 1582 (1964) and 19 U.S.C. 1514 (1964) read as follows (italic ours): 
Sec. 1582. Jurisdiction of the Customs Court 


’ > * . 7 . s 


(c) The Customs Court shall not have jurisdiction of an action unless * * * a protest has been filed, 
as prescribed by sec. 514 of the Tariff Act of 1930, as amended, and denied in accordance with the provisions 
of sec. 515 of the Tariff Act of 1930 * * *. 

Sec. 1514. Protest against collector’s decision 

* * * all decisions of the collector, including his refusal to reliquidate any entry for a clerical error * * * 
shall, upon the expiration of 60 days after the date of such liquidation * * * or refusal, be final and con~ 
clusive upon all persons * * * unless the importer * * * shall within 60 days after * * * such liquida- 
tion * * * or refusal * * * file a protest in writing with the collector setting forth distinctly and spe- 
cifically, and in respect to each entry or * * * refusal, the reasons for the objection thereto. * * * 


299-744—79——__2 
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until denials of appellant’s requests for reliquidation by district 
directors in Chicago, Houston, and San Francisco in 1970. 

Regarding the remaining 32 entries, appellant contends that “‘the 
error was simply the failure to perform a purely ministerial act,’ 
i.e., to subtract costs of export divisions of BMC (Austin Motor 
Export Ltd. and Nuffield Export Ltd.) rather than add them to home 
market cost figures. Additionally, appellant complains that the Cus- 
toms Court abused its discretion by denying appellant the opportunity 
to present testimony from the involved BMC employees as to the 
nature of the errors. 

OPINION 


[2] The Government having challenged the subject matter jurisdic- 
tion of the Customs Court, the burden of proof fell on appellant 
Hambro, the party asserting jurisdiction, to show that jurisdiction 
existed. McNutt v. General Motors Acceptance Corp., 298 U.S. 178, 
188-89 (1936); KVOS; Inc. v. Associated Press, 299 U.S. 269, 278 
(1936); Gibbs v. Buck, 307 U.S. 66, 72 (1939). 

[3] Concerning the 52 entries, we agree with the Customs Court 
that refusals by customs officials in 1964, 1965, and 1968 to reliquidate 
became final and conclusive under 19 U.S.C. 1514 for failure to file 
protests with the respective collectors within 60 days after the refusals. 
By its own admission, appellant chose to vindicate its claims subse- 
sequent to these refusals with customs officials in Washington, D.C., 
rather than preserve its judicial remedies. Only after March 1970 when 
appellant received adverse results from its administrative approach 
did it initiate procedures required to invoke the jurisdiction of the 
Customs Court. Not having filed timely protests as prescribed by 
section 1514, appellant relinquished its access to the court. 

Concerning the remaining 32 entries, we again agree with the Cus- 
toms Court. Unless the provision of section 520(c)(1) limiting the 
finality of section 1514 was available to Hambro appellant’s access to 
the jurisdiction of the Customs Court was precluded by its failure to 
avail itself of the statutory relief from the finality of the collectors’ 
decisions under section 1514. The protests having been filed 7 to 8 
years after the liquidations and/or reliquidations, the latter became 
final and conclusive upon appellant.’ 

[4] Appellant has correctly stated the distinction between mistakes 
of law and mistakes of fact that section 520(c)(1) requires us to 
observe (italic ours) : 

A mistake of fact is any mistake except a mistake of law. * * * 
It has been defined as a mistake which takes place when some fact 


7 The latest date of liquidation or reliquidation for any of the Houston entries was Aug. 16, 1962 (entry 
No. 2801-H); for any of the San Francisco entries, Feb. 18, 1963 (entry No. 16138); for any of the Chicago 
entries, July 25, 1963 (entry Nos. 5078, 8270, and 9316). The corresponding protests were filed Aug. 6, June 1, 
and Sept. 21, 1970. 
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which indeed exists is unknown, or a fact which is thought to 
exist, in reality does not exist. * * * Pomeroy, Equity “Juris- 
prudence section 839 (1941). A “mistake of fact exists where a 
person understands the facts to be other than they are, whereas a 
mistake of law exists where a person knows the facts as they really 
are but has a mistaken belief as to the legal consequences of those 
facts.” 58 C.J.S. Mistake section 832. 

Inadvertence, on the other hand, is a word of broad meaning. 
* * *Tt has been defined var iously as an oversight or inv oluntary 
accident, or the result of inattention or carelessness, and even as 
a type of mistake. 42 C.J.S. Inadvertence section 495. It is thus 
language broader in scope than mistake. [C. J. Tower & Sons of 
Buffalo, Inc. v. United States, 68 Cust. Ct. 17, 22, C.D. 4327, 336 
F. Supp. 1395, 1399 (1972), aff'd, 61 CCPA 90, C.A.D. 1129, 
499 F. 2d 1277 (1974) (citations omitted).] 


[5] Other than appellant’s argument, we find nothing to substantiate 
that BMC’s errors in compiling statutory cost of production value were 
anything other than a mistake of law, expressly excluded by section 
520(c) (1). We agree with the Customs Court that facts disputed by the 
parties are irrelevant to the jurisdictional issue. 

Appellant’s own admissions and the pertinent facts it adduced sub- 
stantiate our position. In answer to the Government’s Interrogatory 
11a requiring a statement of the exact nature of the errors committed, 
appellant responded (italic ours): 


These mistakes and inadvertences came about because, among 
other things, the accounting terms and expressions contained in 
the above mentioned Customs letter [briefly summarizing Section 
402a(f) and suggesting a possible format for presenting cost 
figures and conversations meant, not what Customs intended, 
but different things to the British accountants and other repre- 
sentatives. 

* * * * * * we 


The exact nature of the errors committed lay in the fact that 
BMC applied the American accounting terms and expressions as 
they understood them, believing them to be used the same way and 
with the same meaning as ordinarily used by BMC in its ac- 
counting terminology in the United Kingdom. 

Similarly, at oral argument on the Government’s motion to dismiss, 
the following colloquy occurred (italic added) : 

Jupce Warson. * * * can you specify what you believe to 
be the exact genesis of the errors committed by BMC? 

Mr. Hays [counsel for Hambro]. The genesis of the errors was 
in the misunderstanding by the BMC accountants of the instruc- 
tions which were sent out by New York in November 1960, 
following the Bureau’s ruling of September 1960. 

The record of events prepared in 1973 by one Williams, Group Cost 
Accountant for BMC, upon which appellant heavily relied in its op- 
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position to the motion to dismiss, is in agreement. That record states 
that: 


Due to a misunderstanding he (one Jack Day, BMC’s pricing 
division supervisor) was including the same type of expense twice, 
the sales cost given to him by the accountants for the home 
market and in addition he was adding his own costs which he 
found in the Export Corp. 

This view is corroborated by further evidence submitted by appellant 
in which another BMC official related to Williams his correspondence 
with Day concerning the mistakes (italic ours) : 

I had some correspondence with Mr. Day about this in April 
and May, using the Morris Mini-Minor as an example. On these 
figures the Admin. and Commercial Expenses in the Home Market 
were shown as £1:1:11 and Mr. Day showed me that £1:1:0 
£1:1:0 [sic] should be added to this figure * * *. 

These consistent admissions and related facts concerning the exact 
nature of the errors show conclusively that the errors were not in 
essence the result of mere computational mishaps. With full knowledge 
of the facts from BMC’s own books in front of them, BMC account- 
ants produced cost of production values under section 402a(f) for its 
goods exported to the United States. 

As stated in the language previously quoted from C. J. Tower & Sons, 
supra, mistakes of fact occur in instances where either (1) the facts 
exist, but are unknown, or (2) the facts do not exist as they are believed 
to. Mistakes of law, on the other hand, occur where the facts are 
known, but their legal consequences are not known or are believed to 
be different than they really are. Appellant has not shown that BMC 
was ignorant of its general expenses and profits in either the home 
market or the export market, nor has it shown that BMC believed 
these facts to be other than they were. 

In arguing that BMC’s mistake was merely ministerial, appellant 
seizes upon an errant step in calculating statutory value without 
recognizing the origin of the errant step. Of course, in presenting 
statutory cost of production figures, certain facts—in the instant case, 
general expenses and profits—will be included or excluded, i.e., added, 
subtracted, or ignored, to produce the final statutory value submitted 
to the Customs appraiser. However, this is hardly a valid basis for 
contending that an error in including or excluding those facts was one 
of adding or subtracting, as appellant does here. We must look to the 
party’s knowledge of the facts and how it intended to use them. Here, 
BMC was fully aware of its general expenses and profits, but believed 
their legal consequences—their effect on the calculation of value 
under section 402a(f)—to be other than they were. 
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[6] Finally, we conclude that the Customs Court did not abuse its 
discretion by refusing to receive testimony from individuals involved 
in making the mistakes at BMC. At oral argument on the Govern- 
ment’s motion, Judge Watson specifically asked counsel for Hambro 
about the content of the proposed testimony (italic ours) : 

Mr. Hays. The genesis of the errors was in the misunderstanding 
by the BMC accountants of the (Bureau’s) instructions (the 
Customs letter summarizing section 402a(f) and suggesting a 
possible format) * * *. 

Judge Watson. And that would be the thrust of the testimony 


you expect to offer on that point? 
Mr. Hays. Yes. * * *. 


Hence, counsel for Hambro admitted, consistent with appellant’s 
answer to the Government’s interrogatories, that the orgin of the 
mistake by BMC was the misunderstanding by BMC of the instruc- 
tions regarding its general expenses and profits, and offered testimony 
only to that effect. We see no abuse of discretion in refusing such 
testimony when appellant has shown no jurisdictional facts to sup- 
port its contention that BMC’s errors did not amount to mistakes in 
the construction of a law. 

In summary, appellant failed to initiate precedures under 19 U.S.C. 
1514 that would have relieved the decisions of customs officials of their 
finality and conclusiveness, and failed to present claims that were 
encompassed by other than the exclusionary language of section 
520(c) (1). Hence, as to all 84 entries in this case, the jurisdiction of the 
Customs Court was not properly invoked under 28 U.S.C. 1582. The 
Customs Court therefore properly dismissed appellant’s action for 
want of jurisdiction. 

The judgment of the Customs Court is affirmed. 


Before Markey, Chief Judge, Ricn, BaLtpwin and MILtEr, Associate Judges, 
and NewmMan,* Judge. 


Batpwin, Judge, dissenting in part. 

I agree with the majority that with regard to the 52 entries, the 
refusals by customs officials in 1964, 1965, and 1968 to reliquidate 
became final and conclusive under 19 U.S.C. 1514 for failure to file 
protests with the respective collectors within 60 days after the refusals. 

The majority and the court below take the position that the as- 
serted errors by British Motor Corp. Ltd. (BMC) in the determi- 
nation of the cost of production of its automobiles are not a proper 
matter for correction under section 520(c)(1). I respectfully dissent. 


* Hon. Bernard Newman, U.S. Customs Court, sitting by designation. 
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The majority has determined the errors to be mistakes of law rather 
than mistakes of fact and therefore excludable from section 520(c) (1). 
I believe this conclusion to be irrelevant to the question before us. I 
do not feel that sufficient heed has been paid to the specific wording 
of section 520(c)(1) which broadly encompasses ‘“‘a clerical error, 
mistake of fact, or other inadvertence not amounting to an error in 
the construction of the law.” [Italic added.] I cannot agree that the 
statutory provision “error in the construction of the law” can be 
broadly construed and considered to be synonymous with ‘mistake 
of law,’”’ which the majority has done. 

It is a proper judicial function to determine the construction of a 
law in a case before that body. In giving effect to the intention or 
purpose of the legislature, presumptions as to the words, phrases, and 
provisions used in statutes include presumptions that the legislature 
understood their meaning and intended their use, and used them in 
their ordinary and common meaning, and that every word, sentence, 
or provision has a purpose and is to be given some effect.! In such 
capacity we must determine the meaning of the statutory phrase 
“error in the construction of a law.” 

A construction of the law can be properly considered to mean the 
application of the law to the facts stated,? and involves 


(t)he process, or the art, of determining the sense, real meaning, 
or proper explanation of obscure or ambiguous terms or provisions 


in a statute, written instrument, or oral agreement, or the appli- 
cation of such subject to the case in question, by reasoning in the 
light derived from extraneous connected circumstances or laws 
or writings bearing upon the same or a connected matter, or by 
seeking and applying the probable aim and purpose of the 
provision Koy v. Schneider, 110 Tex. 369, 221 S.Q. 880, 884. 
(‘“‘Black’s Law Dictionary,’ Revised 4th ed., p. 386.) 


I would distinguish construction of a law from compliance with a 
law. Compliance with a law requires that a person act in accordance 
with the law as construed by legal authority. Construction of the law 
is the process of determining the legal meaning of terms in a statute. 
I am reluctant to charge to a person who must comply with the law 
the legal authority to construe the law with which he must comply. 

Appellant has argued that Mr. Day, the BMC pricing division 
supervisor, was not in a position to make an independent judgment as 
to the law and cites Excel Shipping Corp. v. United States, 44 Cust. Ct. 
55, C.D. 2153 (1960), for support. In holding the action of a customs 


1 82 C.J.S. Statutes sec. 316b (1956). 
*16 A id. Construction. 
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entry clerk to be clerical error or an inadvertence, the Customs Court 
said: 

No one could expect the entry clerk to make an independent 
judgment as to the law. No one here expected him to do so. That 
was not his function. Any error of law was not his error. On the 
record before us, it was his duty to reject an entry that did not 
show the duty rate as the Bureau interpreted it. This was a mere 
clerical task. In failing to do this, he committed a clerical error or 
inadvertence. [44 Cust. Ct. at 64.] 


Certainly Mr. Day, by virtue of his high position with BMC, had 
no more legal authority to make an independent judgment as to the 
meaning of the law than did that entry clerk. The function of Mr. Day 
and of the BMC accountants was to comply with the law by calculating 
the cost of production in accordance with the law as construed by the 
Customs Service or the courts. It was not their function to make an 
independent judgment of the law. 

I would conclude that the phrase ‘error in the construction of a 
law” must mean “error in the construction of a law.” Such error must 
refer to error made by a person or a body that had the legal authority 
to attempt the construction of the law in the first instance. 

Even accepting the majority’s position that the statutory phrase 
“construction of the law” means something less than ‘construction 
of the law” as a legal function, the record before us does not make it at 
all clear that the error under consideration amounted to an error in 
the construction of the law. 

The nature of the errors under consideration have been discussed 
by the majority to arise from misunderstandings by BMC accountants 
of American accounting terms and expressions. With a basic mis- 
understanding here not of statutory provisions, but of American 
accounting terms and expressions, how can the BMC accountants 
be charged with knowing the facts as they really were? 

The Customs Court refused to receive testimony from the individ- 
uals involved in making those errors. I cannot conclude, as the majority 
did, that the BMC accountants knew the facts as they really were. 
Instead, I consider the error to be a clerical error, mistake of fact, or 
other inadvertence not amounting to an error in the construction of a 
law, well within the spirit and purpose of section 520(c)(1).3 


3 Appellant has cited testimony of the Assistant Secretary of the Treasury to indicate that the intention 
of sec. 520(c) (1) was to permit ‘‘the correction of errors and mistakes of the importers or the customs service 
in customs transactions which are adverse to the importer and which cannot be corrected under existing 
law. In the thousands of customs transactions, many such mistakes occur which should be corrected in order 
to do justice to the importing public. The Government has no interest in retaining duties which were im- 
properly collected as a result of clerical error, mistake of fact, or inadvertence. The inability to make refunds in 
such cases results in great dissatisfaction and a feeling of injustice among importers * * * .” [Italic in orig- 
inal. Simplification of Customs Administration: Hearings on H.R. 1585 before the House Comm. on Ways and 
Means, 82 Cong., 1st sess. 42 (1951).] 





Customs Service Decisions 


The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 

Dated: August 28, 1979. 


Donan W. Lewis, 


Director, 
Office of Regulations and Rulings. 


(C.S.D. 79-301) 


Drawback: First-In First-Out Inventory Turnover Records; ‘Use in 
Manufacture” Under 19 U.S.C. 1313(b) 


Date: May 15, 1979 
File: DRA-1-09-R:CD:D B 
209960 
Attention: Director, Classification and Value Division. 
Re Request for further review of protests Nos. 28098-000409 through 
28098-000417. 
REGIONAL CoMMISSIONER OF CusTOMs, 
San Francisco, Calif. 

Dear Str: The following is in reply to your request for further re- 
view of the above-referenced protests. 

Facts —Under a drawback contract approval under 313(b), Tariff 
Act of 1930, as amended (title 19, U.S.C., sec. 1313(b)), established as 
T.D. 73-324(B), protestant filed a claim for duty refund as drawback, 
whereafter payment was made under the accelerated drawback pro- 
gram. After an audit disclosed that protestant apparently could not 
establish use in manufacture as required by 19 U.S.C. 1313(b), other 
than by inventory turnover records, the drawback entry (12798 of 
March 10, 1978) was liquidated ‘‘no drawback” and an assessment 

14 
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was issued against protestant for the moneys paid under accelerated 
drawback. Protestant was further advised that drawback would be 
denied on all other, unaudited claims as well. Except for the discrepant 
records of use, all other particulars of the audited drawback claim, 
e.g., timely certificate of manufacture, were correct and will support 
payment of drawback. 

Issues—1. May inventory turnover records (first-in, first-out 
(FIFO)) be used to prove use in manufacture as required by the 
statute? 

2. Should the first question be answered in the affirmative, is an 
amendment/correction to the drawback claim necessary? Such 
amendment/correction cannot be made after expiration of three years 
of the date of filing the claim (sec. 22.13(g), Customs Regulations). 

Law and analysis.—Section 22.5, Customs Regulations, provides in 
pertinent subsections: 


Identification of imported merchandise and ascertainment of 
quantities for allowance of drawback when substituted merchan- 
dise is used * * * (a)(2). That such designated (imported) mer- 
chandise was used in the manufacture or production of articles 
by the manufacturer or producer of the exported articles within 
3 years after the date on which it was received by such manu- 
facturer or producer; * * * (4); that the exported articles were 
manufactured or produced within 3 years after the date on which 
the designated merchandise was received by the manufacturer or 
producer of the exported articles; (5) that duty-free or domestic 
merchandise of the same kind and quality as the designated 
merchandise was used by the manufacturer or producer of the 
exported articles within 3 years after the date on which the 
designated merchandise was received by such manufacturer or 


producer * * *, 


It is evident that if a drawback claimant cannot show timely use of 
the designated merchandise, the domestic merchandise, or a combina- 
tion of the two used to produce articles which must be timely exported, 
drawback will be denied. 

The merchandise in this case is imported and domestic, same kind 
and quality, fungible polyester film in rolls. Protestant operates on a 
FIFO accounting method and the corporation’s inventory is used or 
“turned over” in a 3-month period. 

The protestant’s records include: Raw material transaction register 
on microfilm, manufacturing production report, cleaning log, process 


299-744—79——3 
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history sheets and video tape manufacturing order, and, finally, manu- 
facturing production and yield reports. The latter two types of records 
are the most significant. 

The process history sheets and video tape manufacturing order 
show for computer products the mill roll numbers and the dates that 
the mill rolls entered the manufacturing process. The mill roll numbers 
on these documents may be compared to the numbers of imported 
mill rolls. Should a mill roll number not be available or documented, 
usage of that mill roll may be established by documentation which 
does exist for a subsequent mill roll number, because under the FIFO 
system the mill rolls are used in sequence as numbered. That is, if 
for example, documentation for mill rolls numbered 5 to 7 is not 
available, documentation for mill roll No. 10 shows that Nos. 1 
through 10 were used in manufacturing during a specific period. 

The manufacturing production and yield reports give the number 
of units of film processed in manufacturing. The units are deter- 
mined according to 100 square feet of film used. Because the amount of 
domestic film used is known for a specific period, any excess used 
in the same period had to have been imported. When these reports 
(or records) are read in conjunction with the FIFO inventory usage 
of film based on mill roll number, it can be established that imported 
film was used in manufacturing within 3 months of the date of entry. 

We have already held that if FIFO accounting records are used 
and these records prove use for drawback purposes, these records 
can be the basis for allowance of drawback. Please note the copy 
of the enclosed ruling. 

Section 22.13(a), Customs Regulations, provides in pertinent part 
that a drawback entry and certificate of manufacture must be filed 
within 3 years of the date of exportation of the articles. After this 
3-year period, the claim cannot be amended except when permission 
is granted by the Regional Commissioner or appropriate designee, as 
set out in section 22.13(g), Customs Regulations. Because use in 
manufacture can be proved with the records made available at the 
time of audit, these records will support the claim for drawback and 
no amendment to the drawback claim is necessary. 

Holding.—The protests are allowed. Protestant may submit a new 
drawback contract setting forth the methods by which records of use 
in manufacture will be shown, as set out by counsel in the protest. 
No amendment/correction of the drawback claims covered by this 
ruling is necessary. 
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(C.S.D. 79-302) 


Classification: Waterproof Garments Designed for Rainwear; “Cup” 
Test 
Date: April 13, 1979 
File: CLA-2:R:CV:MC 
054918 MH 
Re: Decision on Application for Further Review of Protest No. 
30017-000067. 
District Drrectror or Customs, 
Seattle, Wash. 


Dear Sir: This decision concerns a protest filed against your deci- 
sion in the liquidation of the following entry concerning a man’s 
snorkel jacket, a product of Korea. 


Entry No. Entry date Entry of Date of 
liquidation protest 


YASHOO2! fers Pee a eh ae eek Feet nee i June 22, 1976 | Mar. 11, 1977 | Apr. 6, 1976 


Isswe.—W hether the subject marchandise is classifiable as a garment 
designed for rainwear, for tariff purposes. 

Facts—No sample of the merchandise is presented. The mer- 
chandise, invoiced as a man’s snorkel jacket, is stated to be composed 
of nylon twill fabric and to contain a silver coating on its inner surface. 

Law and analysis —The competing provisions of the Tariff Schedules 
of the United States (TSUS) are as follows: 


Classified under Schedule 3, part 6, subpart F: 
Other men’s or boys’ wearing apparel, 
not ornamented: 
Of man-made fibers: 

380.84 Not knit 25 cents per lb. 
+ 27.5% 
ad val. 

Claimed under Schedule 3, part 6, subpart D: 
Garments designed for rainwear, hunt- 
ing, fishing or similar uses, w holly or 
almost w holly of fabrics which are 
coated or filled, or laminated with 
rubber or plastics, which (after ap- 
plying headnote 5 of schedule 3) are 
regarded as textile materials: 
376.56 Other 16.5% ad val. 
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To qualify for classification as an article designed for rainwear in 
item 376.56, TSUS, merchandise must meet the following tests: 
(1) It must have an outer shell that is coated or filled with rubber 
or plastics material within the meaning of headnote 2(a), subpart C, 
part 4, schedule 3, TSUS, and (2) it must be waterproof for tariff 
purposes. 

In Rohner Gehrig & Co. v. United States, 64 Cust. Ct. 532, C.D. 4030 
(1970), the issue before the court was the definition of the term 
‘waterproof cloth” for purposes of paragraph 907 of the Tariff Act of 
1930. The court noted (at p. 535) that the above paragraph was 
amended by Public Law 86-795 to limit the term “waterproof cloth” 
to ‘cloths of a kind generally used in the manufacture of articles 
designed to afford protection against water to the extent expected 
in raincoats * * * and similar articles.”” The court concluded that 
to constitute waterproof cloth, merchandise must have passed the 
“cup” test. 

Although the decision in Rohner occurred prior to the adoption of 
the Tariff Schedules of the United States, the Customs Service 
believes that its holding is applicable to the instant case. There, like 
here, the issue was whether certain merchandise was waterproof for 
tariff purposes. Each case concerns material which is claimed to be 
used in rainwear. We conclude, therefore, that to be considered water- 
proof for purposes of 376.56, merchandise must have successfully 
passed the “cup” test. 


The instant merchandise has been tested by a Customs laboratory. 
It did not pass the cup test and is thus not waterproof for tariff purposes. 
It is not a garment designed for rainwear. Since it is not designed for 
hunting, fishing or similar uses, classification in item 376.56 is pre- 
cluded. 


Holding.—In accordance with your liquidation, the instant mer- 
chandise is classifiable in the provision for other men’s and boys’ 
wearing apparel, not ornamented, of manmade fibers, not knit, in 
item 380.84, TSUS, dutiable at the rate of 25 cents per pound plus 
27.5.percent ad valorem. You are, therefore, instructed to deny the 
protest in full. 
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(C.S.D. 79-303) 


Classification: Thickness Gage Operating on a Magnetic Reluctance 
Principle in the Absence of an Electrical Energy Source 


Date: April 17, 1979 
File: CLA—2:R:CV:MSP 
061205 HDB 
District Director, 
U.S. Customs Service, 
Dulles International Airport, 
P.O. Box 17423, Washington, D.C. 

Dear Sir: This ruling concerns your March 16, 1979, request for 
internal advice on the classification of certain thickness gages im- 
ported from the United Kingdom (IA No. 46/79). 

Issue.-—Whether the gages in question, which operate without a 
source of electrical energy, are properly classified as electrical measur- 
ing instruments, in item 712.49, TSUS, with an applicable duty rate 
of 10 percent ad valorem. 

‘acts —The gage which operates on a magnetic reluctance principle, 
is used to measure the thickness of nonferrous coatings on ferrous 
substrates. It consists of a horseshoe magnet which terminates in 
two probes; these probes come through the base of the instrument and 
serve as contacts on the surface to be tested. A meter movement and 
mu-metal shunt are mounted within the horseshoe. Lines of magnetic 
flux passing through the shunt deflect the meter needle against an 
opposing spring. 

The instrument is operated by holding it at right angles to the 
surface to be tested, and placing the contacts on the surface. The 
flux passing through the internal shunt is reduced by the amount 
passing through the ferrous surface. Therefore, the amount of meter 
deflection is inversely proportional to the distance the probes are from 
the ferrous substrate, providing a measure of the thickness of the non- 
ferrous coating. 

Law and analysis —Headnote 2, schedule 7, part 2, subpart D, states 
that several items, including item 712.49, TSUS, provide for ‘elec- 
trical measuring, checking, analyzing, or autematically controlling 
instruments and apparatus” and apply to instruments of the kind 
described in subpart C, namely item 710.80, gages. Further, the opera- 
tion must depend “‘ * * * on an electrical phenomenon which varies 
according to the factor to be ascertained * * *”, 
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Magnetic flux is the magnetic induction in a material. An electro- 
motive force (emf) will be induced in a conductor placed in a magnetic 
field whenever the magnitude of the flux changes. The emf causes 
electricity to flow when there is a difference of potential between two 
points. Therefore the thickness of the coating, reflected in the meter 
deflection, depends on a varying electrical phenomenon, the variance 
of the magnetic flux. The absence of a source of electricity is of no 
significance. 

Conclusion.—In light of the foregoing, we believe that the thickness 
gages in question are properly classified as electrical measuring in- 
struments in item 712.49, TSUS, and are dutiable at the rate of 10 
percent ad valorem. 


(C.S.D. 79-304) 
Classification: Kilt Jacket Ornamented With Appliqued Flaps 


Date: May 3, 1979 
File: CLA-2:R:CV:MC 
061109 MH 
District Director or Customs, 
8180 Bladensburg Road NE., 
Washington, D.C. 

Dear Sir: This ruling concerns Internal Advice Request No. 11-79, 
concerning the tariff classification of a kilt jacket, a product of 
Scotland. 

Issue.—Whether the instant jacket is ornamented for tariff purposes. 

Facts—The submitted sample is a formal kilt jacket sometimes 
referred to as a doublet. It is a close fitting garment which contains 
pointed lapels, gauntlet sleeves and four Inverness flaps (spade shaped 
pieces which have been appliqued to the garment). Large embossed 
buttons are present both on the front waist portions of the garment and 
on the flaps. The instant garment is stated to be 100 percent wool 
exclusive of its lining which appears to be made of manmade fibers, 

Law and analysis ——The relevant parts of the Tariff Schedules of 
the United States (TSUS), are as follows: 


Schedule 3 headnotes (con.): 


3. For the purposes of the tariff 
schedules— 

(a) The term “ornamented”, as used 
with reference to textile fabrics and 
other articles of textile materials, means 
fabrics and other articles of textile mate- 
rials which are ornamented with; 
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(iii) lace, netting, braid, fringe, edg- 
ing, tucking, or trimming, or textile 
fabric; 

(iv) applique and replique work, beads, 
bugles, spangles, bullions, or ornaments: 

Schedule 3, part 6, subpart F: 

380.02 Men’s or boys’ lace or net wearing apparel, 
whether or not ornamented, and other 
men’s or boys’ wearing apparel, orna- 
mented: 

Of wool 
Other men’s or boys’ wearing apparel not 
ornamented: 
Of wool: 
380.66 Valued over $4 per pound 


Headnote 3, schedule 3, enumerates the types of features which 
may constitute ornamentation for tariff purposes. The U.S. Customs 
Court has held that in order to constitute ornamentation, a feature 
must be among those listed in headnote 3, and must also serve a 
primarily decorative function. Blairmoor Knitwear Corp. v. United 
States, 60 Cust. Ct. 388, C.D. 3396 (1968). 

The embossed buttons on the instant garment are highly decorative 
in effect. Of the features listed in headnote 3, only one could be ap- 
plicable to the instant buttons. The issue presented is whether the 
buttons are “ornaments” within the meaning of headnote 3(a) (iv); 
supra. 

In T.D. 73-71, the Customs Service ruled that nontextile forms of 
decoration not specifically mentioned in headnote 3(a) (iv) constituted 
ornamentation only if considered “ornaments” within the normally 
accepted usage of that term. Accordingly, the Customs Service has 
held that buttons on a man’s short-sleeved shirt which are not com- 
mercially considered ornaments, do not constitute ornamentation, 
despite the fact that they serve no utilitarian function on the garment. 
See headquarters ruling 111-70. 

The District Director, Washington, D.C., apparently believes that 
the fact that the instant buttons are embossed places them outside the 
scope of the above ruling. Inquiry by our National Import Specialist 
has revealed that the instant buttons are not considered ornaments in 
the apparel trade. The buttons are not ornaments for tariff purposes 
and do not constitute ornamentation. 

The inquirer contends that the appliqued fabric pieces should not 
be considered ornamentation for tariff purposes because they are 
traditional features on kilt jackets. 

Neither headnote 3, schedule 3, TSUS, nor the court cases defining 
ornamentation make exception for ‘traditional features.’’ Garments 
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with features which constitute ornamentation are considered or- 
namented unless a uniform and established practice not to do so exists. 
Some such practices have apparently developed based on the belief 
that a particular style or feature was traditional on a specific type of 
garment. Only those traditional styles and features for which a present 
uniform and established practice exists are classifiable as un- 
ornamented. 

We are aware of no uniform and established practice to classify 
appliqued fabric pieces on kilt jackets as unornamented. Accordingly, 
as the fabric appliques are primarily decorative in function, kilt 
jackets containing such a feature are ornamented for tariff purposes. 

Holding—The submitted sample is classifiable in item 380.02, 
TSUS. and dutiable at the rate of 42.5 percent ad valorem. 


(C.S.D. 79-305) 


Classification: Paper Tubes Used as Molds for Concrete Columns 
and Pillars; T.D. 56184(71) Revoked 


Date: April 10, 1979 
File: CLA-2:R:CV:MA 
055358 LXL 
To: District Director of Customs, Pembina, N. Dak. 58271. 
From: Director, Classification and Value Division. 
Subject: Classification of paper tubes used as forms for concrete. In- 
ternal Advice 116/78. 
This ruling concerns the tariff classification of paper tubes used as 
molds for forming and setting concrete columns and pillars. 
Facts.—The articles are bound paper fiber forms with wall thick- 
nesses varying from 0.125 inch to 0.400 inch, and from 6 inches to 
36 inches in diameter. The nominal length of the tubes is 12 feet, but 
various lengths are available. Plastic coated tubes are also available. 
The tubes are designed for use in pouring concrete for columns of 
buildings, bridges, and pilings. The forms may be removed after the 
concrete solidifies. The plastic coated forms may be left in place as a 
permanent insulation and never removed after the concrete hardens. 
In T.D. 56184(71), similar laminated paper tubes used as forms in 
pouring concrete for pillars were held to be classifiable under the 
provision for articles, of pulp, of paper, of papier-mache, of paper- 
board, or any combination thereof, not specially provided for, in item 
256.90, Tariff Schedules of the United States (TSUS). 
In T.D. 78-188, individual modules of two 4 foot by 8 foot steel 
panels with two end pieces and hardware, used for modular concrete 
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wall construction, were held to be classifiable as molds for mineral 
materials, under item 680.15, TSUS. 

Issue.—Are paper molds for molding or setting concrete classifiable 
under item 256.90, TSUS, or under item 680.15, TSUS? 

Law and analysis.—Item 256.90, TSUS, is a general provision for 
other articles, of pulp, or papier-mache, of paper, of paperboard, or 
of any combination thereof, not specially provided for. It is a catchall 
provision for articles of the materials named. 

Item 680.15, TSUS on the contrary, is a specific use provision, for 
molds of types used “for metal (except ingot molds) for metallic 
carbides, for glass, for mineral materials, or for rubber or plastic 
materials.” 

Schedule 6, part 4, headnote 1(iv), TSUS, excludes articles of tex- 
tile materials, articles of stone, of ceramic ware, of glass, or of other 
materials provided for in schedule 5, but it does not exclude articles 
of paper from schedule 6, part 4, of TSUS, which includes the pro- 
vision for molds in item 680.15, TSUS. 

Holding.—Molds of paper fiber, whether plastic coated or plain. 
used for pouring concrete columns or pillars, are classifiable under the 
eo nomine provision for other molds of types used for mineral materials, 
in item 680.15, TSUS, and dutiable at the column 1 rate of 5.5 percent 
ad valorem. The foregoing provision is more specific, as it names the 
article and specifies their use. The provision cited applies whether 
or not the plastic coated paper fiber molds are left in place for pur- 
poses of protecting or insulating the concrete, as such use is considered 
a secondary use, and does not affect the use of the paper tubes as 
molds. 

T.D. 56184(71) is considered to be in error and is hereby revoked. 


(C.S.D. 79-306) 


Classification: Industrial Catalysts in Chief Value of Synthesized 
Silicon Dioxide 


Date: April 5, 1979 
File: CLA-2:R:CV:MSP 
055439 LB 
District Director or Customs, 
600 South Street, 
New Orleans, La. 


This ruling concerns your September 22, 1978, request for internal 
advice on the classification of certain industrial catalysts, imported 
from West Germany (IA No. 141/78). 


299-744—79—_4. 
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Issue-—Whether the catalysts in question are properly classified 
under item 423.96, Tariff Schedules of the United States (TSUS), as 
mixtures of inorganic compounds, with an applicable duty rate of 5 
percent ad valorem, as urged by the importer, or rather under item 
523.91, TSUS, as mineral substances, not specially provided for, with 
an applicable duty rate of 7.5 percent ad valorem. 

Facts —This matter concerns two catalysts made in West Germany. 
The first of the catalysts is composed of partially reduced oxides of 
nickel and copper, with a silicon dioxide support which is synthesized 
from separate ingredients. The second of the catalysts is composed of 
oxides of copper and bismuth, with a silicon dioxide support, also 
synthesized from separate ingredients. For both of the catalysts, the 
component material in chief value is the synthesized silicon dioxide 
support. 

The importer seeks to have the items classified as mixtures of two 
or more inorganic compounds under item 423.96, TSUS, while the 
Customs Service considers them to be mineral substances, not specially 
provided for, as contemplated by item 523.91, TSUS. 

Law and analysis—The major points of departure between the 
importer and the Customs Service over the proper classification of 
these catalysts appear to grow from two contentions by the importer. 
The importer claims that because the silicon dioxide support is the 
result of a synthesizing process, it cannot be considered to be a “‘min- 
eral substance” within the meaning of item 523.91, TSUS. It is also 
claimed by counsel for the importer, that in order to properly classify 
the catalysts, primary consideration should be given to the active 
ingredients, the oxides, implicitly arguing against utilizing the chief 
value component to classify. 

Item 523.91, TSUS, provides: 

Mineral substances, and articles of mineral sub- 
stances, not specifically provided for: Other: 
Not decorated 7.5 percent ad 
valorem. 

The first of the two claims discussed above has been addressed prior 
to this time, and in the matter of A. N. Deringer, Inc. v. United States, 
38 Cust. Ct. 327, C.D. 1882 (1957), it was established that an article 
produced by synthetic processes may be included in the unqualified 
provision for that article. We interpret this language to include the 
synthesized silicon dioxide at issue here, thus properly including it 
under the rubric of mineral. 

The second of the importer’s contentions is that the active in- 
gredients rather than the component material of chief value should be 
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utilized in classifying these catalysts. The claim by the counsel for the 
importer that the oxides are the active ingredients to be looked to, 
appears to be contradicted by the importer’s earlier statement that 
the preparation of the carrier, the synthesized silicon dioxide, is the 
key to the performance of the catalyst. The combination of being 
the key element as well as the component of chief value makes a 
strong argument for looking to the silicon dioxide support in classifying 
each of these catalysts. 

Conclusion.—In light of all of the foregoing, we believe that the 
catalysts in question are properly classified under item 523.91, TSUS, 
dutiable at the rate of 7.5 percent ad valorem. 





Customs Services Decisions 


The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 

Dated: August 28, 1979. 

Donatp W. Lewis, 
Director, Office of Regulations and Rulings. 


(C.S.D. 79-307) 


Classification: Determination of Component Material of Chief Value 
of Wearing Apparel Made From Garnetted Fibers 


Date: June 15, 1978 
File: CLA-2:R:CV:MC 
051788 PR 


This is in reply to your letter of April 20, 1977, concerning the 
tariff status of various articles of wearing apparel manufactured in 
Afghanistan. 

You have asked about the tariff classification and rates of duty 
applicable to hand-knit socks, mittens, hats, scarves, and sweaters. 
You indicate that this merchandise will be manufactured from 
sweaters which you have purchased in various countries. We assume 
you mean that the sweaters will be garnetted and that the resulting 
fibers will be spun and woven or knit to the articles to be imported. 
You further state that because of the varying fiber content resulting 
from the garnetting operation, the fiber content of the articles to be 
imported cannot be determined and will vary from article to article. 
A sample sock was submitted together with pictures of the other 
merchandise and catalog descriptions. 

According to the catalog descriptions and pictures, the sweaters 
and scarves are wholly of wool and have fringe. Accordingly, the 
sweaters are classifiable under the provisions for other ornamented 
wearing apparel, of wool, in either item 380.02, Tariff Schedules of the 
United States (TSUS), if for the wear of men or boys, or in item 
382.02, TSUS, if for the wear of women, girls, or infants, or if com- 

26 
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monly worn by either sex and not identifiable as being intended ex- 
clusively for the wear of men or boys. In either event, the duty would 
be 42.5 percent ad valorem. The knit scarves are classifiable under the 
provision for other ornamented scarves in item 372.10, TSUS, with 
duty at the rate of 30 percent ad valorem. 

The mittens, which you indicate cost $1.25 per pair, are classifiable, 
if in chief value of wool, under the provision for wool-knit gloves, 
valued not over $1.75 per dozen pairs, in item 704.55, TSUS, with 
duty at the rate of 30 cents per pound plus 26 percent ad valorem. 
However, if the mittens are in chief value of manmade fibers, they are 
classifiable in item 704.85, TSUS, with duty at the rate of 25 cents 
per pound plus 32.5 percent ad valorem. 

The knit hats which you state cost $1.25 each are classifiable, if in 
chief value of wool, under the provision for wool-knit headwear, 
valued not over $2 per pound, in item 702.54, TSUS, with duty at 
the rate of 33 cents per pound plus 18 percent ad valorem; if valued 
over $2 per pound, the hats are classifiable under item 702.56, TSUS, 
dutiable at the rate of 37.5 cents per pound plus 25 percent ad valorem. 
However, if those hats are in chief value of manmade fibers, they are 
classifiable, if wholly or in part of braid, in item 703.05, TSUS, with 
duty at the rate of 18 percent ad valorem, or if not wholly or in part 
of braid, in item 703.10, TSUS, with duty at the rate of 25 cents per 
pound plus 20 percent ad valorem. 

The submitted sample sock is a large, knitted, knee-high, jacquard- 
made sock that has a braided top edge. Extending outward from the 
top edge is a two-ply string approximately 19 inches long which we 
assume is used to secure the sock more firmly to the leg. The sample 
sock is classifiable, if in chief value of wool, under the provision for 
wool hosiery, not ornamented, in item 374.50, TSUS, with duty at 
the rate of 37.5 cents per pound plus 12 percent ad valorem. However, 
if the sock is in chief value of manmade fibers, they are classifiable 
in item 374.60, TSUS, with duty at the rate of 25 cents per pound plus 
35 percent ad valorem. 

As you can see from above, the merchandise which you inquired 
about is classifiable according to its component material of chief value 
in that merchandise. Under the circumstances of manufacture which 
you describe, the cost of the manufacturing operations performed on 
the various fibers should be prorated according to the relative weights 
of the fibers subjected to those manufacturing operations in order to 
determine component material of chief value. This is, of course, as- 
suming that all the sweaters from which the fibers comprising the 
imported merchandise did not vary in their cost to the manufacturer. 
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However, if you are unable to furnish the Customs Service with a 
detailed and specific cost breakdown, Customs will classify the mer- 
chandise according to the component of chief weight on the theory 
that, all other things being equal, in prorating the cost of processing 
among the various types of fibers, the most plentiful type of fiber will 
be the type of fiber that has cost the manufacturer the most to 
purchase and process. 

Imported articles are required to be marked to indicate the country 
of origin pursuant to 19 U.S.C. 1304. Also, textile articles are subject 
to the labeling requirement of the Textile Products Identification Act. 
In view of the apparent problem in labeling the articles to indicate 
the fiber content, we suggest that you contact the Director of Special 
Statutes, Federal Trade Commission, Washington, D.C. 20580, for 
appropriate consideration of the issue. We understand that you may 
already be in touch with that agency. The country of origin of the 
finished products, for marking purposes, will be Afghanistan. 


(C.S.D. 79-308) 


Classification: Laminated Fabric Used to Manufacture Convertible 
Car Tops 
Date: June 19, 1978 
File: CLA-2:R:CV:MC 
054975 LCS 


This is in reply to your letters of April 10 and May 12, 1978, re- 
garding the tariff status of a laminated fabric, identified by the manu- 
facturer as (product name) which you import for manufacture into 
replacement convertible automobile tops. 

In the former of the two above-referenced letters, you stated that 
you had not received a substantive reply to your inquiry of Febru- 
ary 28, 1978, and that since initiating that inquiry, you had received 
another shipment of the subject fabric for which Customs duties in 
excess of $12,000 were levied (we assume under the provision for 
textile fabrics, including laminated fabrics, not specially provided 
for, of manmade fibers in item 359.50, Tariff Schedules of the United 
States (TSUS), dutiable as a product of the Federal Republic of 
Germany at the reduced column 1 rate of duty of 25 cents per pound 
plus 30 percent as valorem). 

On March 30, 1978, I responded to a copy of your February 28, 
1978, letter which was forwarded to me by (name, who, in turn has 
provided you with a copy of that reply (CLA-2:R:CVR:CV:MC, 
054876 LCS). 
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Pursuant to that response, your most recent letter reiterates your 
dissatisfaction with the classification and resultant rate of duty de- 
termined to be applicable to the subject fabric, indicating that you 
believe that you are being penalized by the assessment of ‘“‘* * * the 
very high rate of duty * * * simply because of the introduction of an 
improved manufacturing technique; the use of semiliquid rubber 
versus preexisting sheets of rubber.” In this respect, you suggest that 
the language of the superior heading applicable to items 355.65 
through 355.85, TSUS, which we cited in denying application of these 
provisions to the subject merchandise (i.e., ““* * * or laminated with 
sheet rubber or plastics [italic supplied]), * * * reads almost like an 
after thought [sic] and does not appear to have been inserted to inten- 
tionally disqualify certain types of fabric such as this sport topping 
from classification per item 355.82 [or item 355.85,] TSUS.” 

Moreover, you state that, if the core laminate material ‘““* * * con- 
tains a percentage of plastics or resins material * * *, then this 
sport topping should certainly qualify for classification within * * * 
355.82 [,] TSUS * * *,” since you apparently believe this was a 
factor in the determination of the proper classification of this fabric. 

Initially, let me state that the U.S. Customs Service is an admin- 
istrative agency, charged with administering, among other laws, the 
TSUS provisions which derive from statutory enactments by the 
Congress. As such, we are without authority to waive or modify any 
of these provisions, since to do so would subvert our legislative process 
and result in granting more favorable tariff treatment to one class of 
importer versus others importing the same merchandise or to particu- 
lar merchandise than intended by the Congress or, in the case of 
congressionally authorized Executive action regarding rates of duty or 
restraint levels, by the President. 

Therefore, in applying these statutory provisions to particular 
merchandise according to accepted and longstanding principles of 
statutory construction, administrative practice, and judicial prece- 
dent, the U.S. Customs Service has no desire or intent to penalize any 
importer. 

With regard to the particular questions which you raised concerning 
this fabric (name) in which you are interested, the following is as com- 
plete an evaluation as we are able to provide: 

1. Fabric represented by the samples which you submitted pre- 
viously, identified as (product name) by the manufacturer, and 
described in our previous letter, is the subject of an established and 
uniform practice of classification under the provision for textile fabrics, 
including laminated fabrics, not specially provided for, in item 359.50, 
TSUS, dutiable as a product of the Federal Republic of Germany at 
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the proclaimed rate of duty of 25 cents per pound plus 30 percent ad 
valorem; 

2. In your most recent letter you state your belief that, if this 
fabric cannot be considered ‘“‘* * * laminated with sheet rubber or 
plastics” for purposes of items 355.65 through 355.85, TSUS, since 
the laminate is not in sheet form, then it is within the scope of the 
term ‘‘* * * coated or filled with rubber of plastics material, * * *” 
in the same superior heading and, therefore, is properly classifiable 
within the applicable above-cited item number (i.e., item 355.82, 
TSUS). 

In this respect, headnote 2(a), schedule 3, part 4, subpart C, TSUS, 
in defining “‘coated or filled” for tariff purposes, specifically provides 
that, in order to be encompassed within its scope, a ‘“‘* * * fabric 
* * * [must be] coated or filled (whether or not impregnated) with 
* * * resins, * * * plastics materials, rubber, * * * or other sub- 
stances, so as to visibly and significantly affect the surface or surfaces 
thereof * * * [italic supplied].” 

It is assumed, for purposes of your position, that, prior to the time 
the two individual textile fabric layers (i.e., one woven cotton, and the 
other woven manmade fibers) of the finished (named) fabric are lam- 
inated together by means of a coating or filling or application to each 
fabric component of a semiliquid or liquid (i.e., a non-preexisting 
sheet form) rubber or rubber and plastics or rubber and resin and then 
apparently heat and pressure treating the two fabric layers with the 
laminate layer or layers (i.e., the rubber or plastic or combination 
coatings) to form a single three-layer laminated construction. How- 
ever, in its condition as imported, the condition upon which classifica- 
tion is based, the subject fabric construction is no longer “coated or 
filled’ within the scope of the controlling headnote since the laminated 
layer is no longer visible, whether or not significant, and the two 
individual fabric layers have been processed beyond mere coated or 
filled fabrics by the laminating process. 

Accordingly, (the named) fabric is not classifiable under the pro- 
visions which you suggest, irrespective of the composition of the 
laminate layer; 

3. We can find nothing in the legislative history of the TSUS to 
support your conclusion that, in order to be considered within the scope 
of the cited superior heading for items 355.65 through 355.85, TSUS, 
for laminated fabrics the laminate layer must be in sheet form. The 
provisions under consideration are reenactments of prior provisions 
and their reenactments imply both knowledge and acceptance of the 
interpretations applied thereto. With regard to item numbers 355.65 
through 355.82, TSUS, and the language applicable thereto, the sub- 
ject fabric is not coated or filled for tariff purposes, is not laminated 
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with a preexisting sheet of rubber or plastics, and, therefore, is not 
subject to classification therein, being specifically excluded by the 
statutory language applicable thereto; 

4, There being no other specific provision applicable to the con- 
struction represented by the samples which you submitted and the 
information received by the U.S. Customs Service from other sources, 
(the named) fabric imported in piece goods condition (i.e., in bolt or 
material lengths) is properly classifiable under the provision for textile 
fabrics, including laminated fabrics, not specially provided for, of 
manmade fibers, in item 359.50, TSUS, dutiable as a product of the 
Federal Republic of Germany at the proclaimed rate of duty of 25 
cents per pound plus 30 percent ad valorem; 

5. Since there is, with regard to this specific merchandise, an estab- 
lished and uniform practice of classification which we consider to be 
correct, there is no administrative procedure available by which the 
U.S. Customs Service can effect any change in the classification of 
this merchandise in the form in which it is currently constructed and 
imported and to which, according to our records, your importations 
have been subjected since at least 1973. 

A copy of the above-cited headnote is enclosed for your convenience. 

That part of your most recent inquiry regarding the effect of im- 
porting this fabric into a foreign trade zone, manufacturing finished 
replacement convertible automobile tops therein, and entering this 
finished product under the provision for other parts of motor vehicles 
(except motorcycles) for the transportation of persons or articles in 
item 692.27, TSUS, dutiable as a product of the Federal Republic of 
Germany at the proclaimed rate of duty of 4 percent ad valorem, will 
be the subject of a separate reply in the immediate future. 

I hope this clarifies those issues with which you had continuing 
problems. 


(C.S.D. 79-309) 


Carrier Control: Vessel; Coastwise Transportation of Passengers 


Date: October 4, 1978 
File: VES—3—02-R:CD:C 
103675 DHR 
To: (Deleted). 
From: Office of Regulations and Rulings, U.S. Customs Service, 
Washington, D.C. 20229. 
Reurtel 10-2—78 cruise of (vessel) which (name A) of your office 
orally advised in telephone call to (name B) of my staff originated 
299-744-795 
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and will terminate in (place). Vessel’s itinerary involves stops at 
several U.S. east coast ports for sightseeing. 

Fifty-nine passengers intend to leave vessel at Norfolk for excursion 
to Shenandoah Valley and rejoin vessel at Baltimore. You request 
confirmation that no coastwise violation will be involved in connection 
with Shenandoah excursion. 

Passengers who embarked on cruise in Europe and who will disem- 
bark from cruise in Europe may take excursion without violation of 
coastwise laws. 

(Name A) also advised many persons will join cruise in New York 
and debark from cruise in Europe. With respect to these passengers, 
their leaving vessel at Norfolk and rejoining vessel at Baltimore would 
be considered violation of coastwise laws and penalties would be in- 
curred under 46 U.S.C. 289 in amount of $200 for each New York 
passenger who does not reboard vessel at Norfolk upon completion 
of vessel’s stay at Norfolk. 


(C.S.D. 79-310) 


American Goods Returned: Fish-Freezing Equipment Moving 
Between the United States and Canada on a Seasonal Basis 


Date: October 20, 1978 
File: CLA-2:R:CV:MSP 
058615 FC 


In your letter of October 3, 1978, you state that (a parent company), 
multinational firm with headquarters in British Columbia, Canada, 
and one of its subsidiary plants in California have informed you of 
plans that they have developed for the use of certain fish-freezing 
equipment in the United States and Canada on a seasonal basis. The 
U.S. subsidiary plant would enter into formal contract arrangements 
with (the parent company) covering periodic use of the equipment in 
Canada and its return to the United States. 

The U.S. subsidiary plant will purchase 20, 30-station vertical-plate 
freezers from England. In addition, the U.S. subsidiary plant will 
purchase two U.S.-manufactured refrigerator systems to operate the 
freezer units. Further, the U.S. subsidiary plant will purchase two 
U.S.-manufactured diesel electric generator units to power the systems. 

In addition to the above equipment, necessary pipes, wiring, valves, 
fittings, insulation, switch gear, and related material will be purchased 
in the United States in order to make two complete transportable 
fish-freezing units. 
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In your letter of October 16, 1978, you explain that the vertical- 
plate freezers of United Kingdom origin will be shipped to the United 
States and appropriate duties paid upon first entry. 

The vertical-plate freezers of United Kingdom origin will be as- 
sembled in Seattle with U.S.-origin refrigerator systems, electric 
generator units, and necessary pipes, wiring, valves, fittings, insula- 
tion, switch gear, and related materials. 

The assembled fish-freezing equipment will be shipped as an 
entirety from Seattle aboard an oceangoing barge. Destination will 
be Canada or Alaska depending on the season of the year when the 
equipment is finally assembled and available for movement from 
Seattle. Ensuing movements between Canada and Alaska will also be 
on a seasonal basis. 

The fish-freezing equipment can, and always will, be moved as an 
entirety between Canada and Alaska aboard an oceangoing barge. 
Certain of the components will be knocked down for facility of handling 
and shipping, but the movement will be as an entirety on one vessel. 

You explain that the equipment will be used under a formal con- 
tract between the U.S. subsidiary plant and the (parent company’s) 
operations in the United States and Canada. The equipment will be 
used to freeze salmon at the U.S. subsidiary’s plant in Alaska. At the 
conclusion of each salmon season the equipment will be shipped to 
British Columbia, Canada, where it would be used to freeze both 
salmon and herring catches. Each spring season the equipment again 
would be shipped to Alaska and the same movement between British 
Columbia and Alaska would follow each ensuing year. 

As you are well aware, item 800.00, Tariff Schedules of the United 
States, TSUS, copy enclosed, provides for the free entry of products 
of the United States which are returned after having been exported, 
without having been advanced in value or improved in condition by 
any process of manufacture or other means while abroad, upon com- 
pliance with section 10.1, Customs Regulations, copy enclosed. 

It appears to us that the fish-freezing equipment will not be an 
object of an advance in value or improvement in condition while 
abroad. Accordingly, it is our opinion that the fish-freezing equipment 
which will be shipped as an entirety back and forth between Canada 
and Alaska would qualify for entry free of duty under the provisions 
of item 800.00, TSUS, upon entry into Alaska, if entered in compliance 
with section 10.1, Customs Regulations. 

It is our opinion that the vertical-plate freezers when imported 
from England by the U.S. subsidiary plant would be classifiable as 
parts of refrigerating equipment under item 661.35, TSUS, and duti- 
able at the rate of 5 percent ad valorem. 
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(C.S.D 79-311) 
Date: October 25, 1978 


Generalized System of Preferences: 35-Percent, Value-Added Require- 
ment; Substantial Transformation in Beneficiary Developing 
Country 


File: R:CV:S 
055610 JLV 

This ruling concerns Customs determination that a certain inter- 
mediate chemical product is a product of a beneficiary developing 
country for purposes of the generalized system of preferences (GSP). 

Issue—Is methyl 3,6-dimethyl dihydro resorcylate, a second 
intermediate created during the production of methyl atratate, a 
product of Israel for the purposes of section 503(b) (2) (A) of the Trade 
Act of 1974? 

Facts——In the manufacture of methyl atratate, propene is first 
reacted with imported proplonic anhydride in the presence of ALCL* 
to create 4-hexen-3 one. This is then reacted with imported dimethyl 
malonate in the presence of NAOCH ; to create methyl 3-6, dimethyl 
dihydro resorcylate. This is then reacted in an oxidation process to 
create methyl atratate which is exported to the United States. 

Law and analysis —Under general headnote 3(c) (ii)(A), TSUS, and 
section 10.177(a) of the Customs Regulations, the cost or value of 
materials used in the production of a GSP-eligible article is not in- 
cludable in the 35-percent, value-added test unless the materials are 
produced in the beneficiary developing country (BDC). If the mate- 
rials to be included as products of a BDC are not wholly the growth, 
product, or manufacture of the BDC, then they must have been 
substantially transformed in the BDC into new and different articles 
of commerce prior to being used in the production of the eligible 
article, 

In headquarters ruling of January 4, 1978 (file 051672), Customs 
determined that 4-hexen-3-one, an intermediate product in the pro- 
duction of methyl atratate, was a substantially transformed con- 
stituent material within the meaning of section 10.177(a)(2) of the 
Customs Regulations. The chemical at issue in this case is a second 
intermediate product in the production of methyl atratate. Evidence 
indicates that methyl 3, 6-dimethyl dihydro resorcylate is chemically 
different from those before and after it in the production process and 
is bought, sold, and known in the trade as an independent commercial 
article. 

The evidence includes examples where this product’s characteriza- 
tion, preparation process, and uses are enumerated in chemical refer- 
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ence sources. There is a patent on a process by which this product is 
prepared. A copy of a letter was produced in which an unrelated party 
indicated willingness to produce and sell this product at a specific 
price. 

On the basis of this information, we are of the opinion that methyl 
3, 6-dimethyl dihydro resorcylate is a new and different article of 
commerce and is a material produced in Israel for purposes of inclu- 
sion within the 35-percent, value-added test when applied to methyl 
atratate produced in Israel. 

Holding—Methyl 3, 6-dimethyl dihydro resorcylate, an inter- 
mediate product created during the production of methyl atratate, 
is a product of Israel within the meaning of section 503(b) (2) (A) of 
the Trade Act of 1974, and its value is includable in determining 
whether methyl atratate produced in Israel meets the 35-percent, 
value-added test under the GSP. 


(C.S.D. 79-312) 


Generalized System of Preferences: 35-Percent, Value-Added Require- 
ment; Substantial Transformation of Materials Imported Into 
Beneficiary Developing Country 


Date: October 26,"1978 
File: R:CV:S 
055605 JLV 

This ruling concerns Customs determination as to whether or not 
certain costs of materials and of processing operations in the assembly 
of saw chain are includable under the GSP’s 35-percent, value-added 
test. 

Issues—In determining whether saw chain, assembled in a bene- 
ficiary developing country from imported components, qualifies for 
duty-free treatment under the generalized system of preferences, 
are (1) the saw chain cutters substantially transformed by a grinding 
or sharpening process so as to be an includable cost of materials in 
the 35-percent, value-added test, and are (2) certain processing costs 
includable in the 35-percent, value-added test as direct costs of 
processing operations? 

Fact.—All the component parts for one-quarter-inch pitch saw 
chain are imported into Haiti where they are assembled into the 
saw chain. Prior to the assembly, the cutter components are proc- 
essed through a rivet preset and grinding operation which render 
them suitable for saw chain cutters. 
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The direct costs of processing operations performed in Haiti are 
claimed as follows: Direct labor, direct overhead attributed to building 
costs, direct supervision on the assembly line by a person who also 
works as an office manager, interest charges incurred for plant equip- 
ment, royalty payments, and packaging costs. 

Law and analysis.—Haiti is a designated beneficiary developing 
country (BDC) for purposes of the U.S. generalized system of pref- 
erences (GSP). See general headnote 3(c) (i), Tariff Schedules of the 
United States (TSUS) (19 U.S.C. 1202). Saw chain, if classifiable 
under item 649.23 or 649.24, TSUS, is eligible for duty-free treatment 
under the GSP, providing it otherwise qualifies. 

In order for an eligible article to qualify for duty-free treatment 
under the GSP, the sum of (1) the cost or value of materials produced 
in a BDC and (2) the direct costs of processing operations must be 
equal to or greater than 35 percent of the appraised value of the article. 
General headnote 3(c) (i), 19 U.S.C. 1202. If the materials produced 
in a BDC are not wholly the growth, product, or manufacture of that 
BDC, then the materials must have been substantially transformed in 
the BDC in order to be includable as materials for purposes of the 
35-percent, value-added test. That is, the constituent materials of the 
eligible article must have been substantially transformed in the BDC 
into a new and different article of commerce. Section 10.177 of the 
Customs Regulations (19 CFR 10.177). 

In this case, all the component materials for the saw chain are im- 
ported into Haiti. The only processing performed in Haiti, in addition 
to the assembly, is the rivet preset and grinding operation performed 
on certain components in order to make them useable as cutters. 
Samples of the cutter components before and after the rivet preset and 
erinding operation indicate that the operation consists of grinding the 
top and side plates of a cutter to form contoured cutting edges on the 
front and side of the cutter and inserting rivets into preexisting holes 
in the cutter. The assembly is then completed by riveting the drive and 
side lengths to the cutter component. No other processing is performed 
on the components. 

It is our opinion that grinding operation does not substantially 
transform the cutters so as to make them new and different articles of 
commerce. The component used as a cutter is essentially a complete 
manufacture. The sharpening is merely a finishing operation. There- 
fore, the cost or value of the cutters may not be included as costs 
within the meaning of general headnote 3(c) (ii) (A) (1), TSUS. 

Headquarters ruling letters dated August 23, 1976 (file 706601) and 
February 17, 1978 (file 708412) were cited as holding that assembled 
saw chain components are substantially transformed so as to be con- 
sidered products of the country in which the assembly takes place. 
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However, we distinguish these cases as referring to substantial trans- 
formation for purposes of country-of-origin marking within the mean- 
ing of section 134.1(b) of the Customs Regulations (19 CFR 134.1(b)). 
For GSP purposes under section 10.177(a) (2) of the Customs Regula- 
tions there must be two substantial transformations in the production 
of an eligible article. That is, in order for the value of materials which 
are not wholly the growth, product, or manufacture of a BDC to be 
included in the 35-percent, value-added test, the materials must be 
substantially transformed into a new and different article of commerce 
prior to being used in the production of the eligible article. The pro- 
duction of the eligible article must then constitute the second substan- 
tial transformation so as to be considered a growth, product, manu- 
facture, or assembly of the BDC under the GSP. In the marking rul- 
ings, only the second substantial transformation was in issue. 

Concerning direct costs of processing operations, Customs has ruled 
that such costs include direct labor costs, the percentage of rental costs 
attributed to the portion of a building used in the actual manufac- 
turing operation, the percentage of a manager’s time that is dedicated 
to on-the-line supervision, and packaging costs. See section 10.178(a) 
of the Customs Regulations (19 CFR 10.178(a)), headquarters 
rulings dated February 24, 1977 (file 541249), February 25, 1977 (file 
541215), and February 3, 1977 (file 047532). Therefore, such costs 
attributable to the assembly operation in Haiti are includable in the 
35-percent, value-added test within the meaning of general headnote 
3(a) (11) (A) (2), TSUS. 

The interest expense incurred in acquiring plant equipment used in 
the assembly process would be a direct cost of the processing opera- 
tions because the interest is a necessary expense directly related to the 
cost of the machinery. The royalty payments would also be considered 
direct costs of processing operations if they are directly related to the 
specific saw chain being assembled in Haiti. That is, the charges 
comprising the royalties must be for onsite quality audits of the saw 
chain and for research and design on the specific saw chain (not saw 
chain in general). 

Conelusion.—The grinding or sharpening of certain components 
used in the assembly of saw chain does not substantially transform the 
components so as to make them materials produced in a BDC within 
the meaning of general headnote 3(c) (ii) (A) (1), TSUS. 

The costs of direct labor, direct overhead, direct supervision, interest 
incurred in the acquisition of machinery for the assembly operation, 
royalty payments directly related to the specific articles being pro- 
duced, and packaging of the saw chain are direct costs of processing 
operations within the meaning of general headnote 3(C) (ii)(A)(2), 


TSUS. 
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(C.S.D. 79-313) 


Classification: Whether an Athletic Supporter and Protective Cup 
Imported Together Constitute an Entirety 


Date: October 27, 1978 
File: CLA-2:R:CV:MC 
059008 EA 


This ruling concerns the tariff classification of athletic supporters 
and protective cups from Canada. 

Issue-—Whether athletic supporters, if imported together with pro- 
tective cups, are considered an entirety for tariff purposes. 

“acts—The Customs Service has determined in a previous ruling 
that the subject athletic supporters, designated ‘Sport Support’? and 
“Super Support”’ were not specially designed protective articles within 
the meaning of headnote 1(v), subpart D, part 5, schedule 7, Tariff 
Schedules of the United States (TSUS), and accordingly did not con- 
stitute “athletic equipment” in schedule 7, TSUS. The sample pro- 
tective cups, however, are classifiable under the provision for athletic 
equipment, not specially provided for in item 735.20, TSUS. 

Law and analysis.—In order for athletic supporters to be classifiable 
under the same provision in the tariff schedules as protective cups, 
the two articles must be considered an entirety for tariff purposes. 
In general, a single importation of several articles will be regarded as 
an entirety if, when joined, the components form a new article which 
possesses a character or use different from that of any of its parts, 
or when one of the components is predominant, the other parts being 
merely incidental to the predominant part. 

The same athletic supporters and protective cups sold in boxed or 
combination sets can be purchased separately at sporting goods 
counters and are interchangeable with each other. Each component 
retains its own identity and function when used in combination, and 
in the case of the athletic supporter, it is sufficient and practical when 
used alone, for many types of sports activities. 

Holding.—Athletic supporters and protective cups imported in 
combination do not constitute an entirety for tariff purposes. Accord- 
ingly, while the protective cups are classifiable under the provision for 
athletic equipment not specially provided for (there being no indica- 
tion that such cups are specially suited for one type of sports activity), 
in item 735.20, TSUS, dutiable at the rate of 10 percent ad valorem, 
the accompanying athletic supporters would continue to be classifiable: 
as net supporting garments in item 376.24, TSUS, dutiable at the rate 
of 32 percent ad valorem. 
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Although this office has issued several ruling letters to the contrary 
prior to 1976, including ORR ruling 72-0149, reports from the national 
import specialists indicate that there is no practice based on uniform 
liquidations with regard to the subject merchandise. In compliance 
with section 177.9(d) of the Customs Regulations (sec. 177.9(d), 
title 19, Code of Federal Regulations), revocation of prior ruling 
letters to the contrary shall be effected by giving notice to persons 
to whom such ruling letters were addressed. 


(C.S.D. 79-314) 


American Goods Exported for Assembly and Returned: Components 
Subjected to Incidental Marking, Coding, and Printing 
Date: October 27, 1978 
File: CLA-2:R:CV:MSP 
058641 M 
To: Area Director of Customs, New York, N.Y. 10048. 
From: Director, Classification and Value Division. 
Subject: Applicability of item 807.00, TSUS, to assembled components 
subjected to incidental marking or printing of identifying data 
while abroad. 


Your memorandum of January 23, 1978, concerns the type of mark- 


ing, coding, or printing, that may be performed abroad on assembled 
components and still be considered incidental to assembly under the 
provisions of item 807.00, Tariff Schedules of the United States 
(TSUS). 

Generally, as you know, item 807.00, TSUS, applies only to fabri- 
cated U.S. components that are designed to be fitted with other 
components in an assembly process, with no further fabrications per- 
formed abroad except for the attachment of components to other 
components to form the imported merchandise and operations 
incidental thereto. 

The question frequently presented is whether foreign operations like 
marking, coding, or certain types of printing, when performed on 
components abroad, are to be regarded as incidental to assembly 
rather than fabricating steps. In order to be considered incidental to 
assembly, these steps should be such that they ordinarily cannot be 
provided for in advance, are concomitant with, and closely related to, 
the assembly process, and are of such a minor nature as to leave no 
doubt but that they are merely incidental to the main assembly proc- 
ess. This would exclude those operations considered substantial or 
material in nature so as to approach the status of a fabrication that 
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significantly advances the components in value or condition while 
abroad, such as the printing of a design on a T-shirt. 

Further, in view of recent court decisions liberally construing those 
operations considered incidental to assembly under item 807.00, 
TSUS, we are of the opinion that foreign stamping, markings, coding, 
or printing, when serving the purpose of origin markings, trademark, 
polarity, color coding, part number identification, or instruction for 
use, would not preclude tariff treatment under item 807.00, TSUS. 
These, as well as similar markings, are not considered substantial or 
material in nature, generally cannot be provided for in advance, and 
reasonably appear to be commercially and functionally related to the 
overall assembly process and the assembled article itself. The markings 
should be considered similar to such other incidental operations as 
cleaning, lubricating or testing. 

In these circumstances, and particularly if required under some 
commercial practice, law, or regulation, such markings as described 
would not be considered sufficient to disqualify the assembled com- 
ponents from tariff treatment under the provisions of item 807.00, 


TSUS. 


(C.S.D. 79-315) 


Generalized System of Preferences: Requirement That GSP-Eligible 


Merchandise Be Imported Directly From Beneficiary Developing 
Country 
Date: November 6, 1978 
File: R:CV:S 
055618 JLV 


This decision concerns Customs determination that certain products 
of a beneficiary developing country (BDC) are not imported directly 
under the generalized system of preferences (GSP) if imported from 
a country other than the BDC, but that the same products, if returned 
to the BDC and then shipped directly to the United States, may be 
eligible for duty-free treatment under the GSP. 

Issues —Under the generalized system of preferences (GSP): (1) 
Is an article, produced in a beneficiary developing country (BDC) 
and imported into another foreign country, considered to be ‘imported 
directly” under section 503(b)(1) of the Trade Act of 1974 (Public 
Law 93-618) if at a later date the article is shipped to the United 
States; and (2) is an article, produced in a BDC and imported into 
another foreign country, eligible for duty-free treatment under the 
GSP if the article is returned to the BDC and then shipped directly 
to the United States? 
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Facts —Glassware produced in Yugoslavia has been imported into 
Canada and the United States by a corporation for production pur- 
poses in its Canadian division and its U.S. division, respectively. 
The glassware imported into the United States was entered duty free 
under the GSP. The glassware imported into Canada was imported 
under Canadian tariff law. 

The corporation has closed its Canadian operation and proposes, in 
the alternative, to ship unused Yugoslavian glassware from its Cana- 
dian division to its United States division or to ship the unused 
glassware back to Yugoslavia for credit and then ship it directly to 
the United States. 

Law and analysis ——Products of Yugoslavia, under the provisions 
of general headnote 3(f), Tariff Schedules of the United States (TSUS), 
are subject to rates of duty set forth in column 1 of the TSUS. Because 
Yugoslavia is designated as a BDC for the GSP under general head- 
note 3(c)(i), TSUS, articles eligible for the GSP and imported from 
Yugoslavia may qualify for duty-free treatment. 

The GSP provides a conditional free rate of duty as an alternative 
to the usual column 1 rate. Certain conditions or requirements must 
be satisfied. One of the requirements for duty-free treatment under 
the GSP is that the articles must be imported ‘directly from the 
BDC. Section 10.175 of the Customs Regulations (19 CFR 10.175) 
defines “imported directly,” for GSP purposes, to mean: 

10.175 Imported directly defined. 

Eligible articles shall be imported directly from a beneficiary 
developing country to qualify for treatment under the generalized 
system of preferences. For purposes of sections 10.171 through 
10.178 the words “imported directly” mean: 

(a) Direct shipment from the beneficiary country to the United 
States without passing through the territory of any other coun- 
try; or 
Gy Except as provided in paragraph (c) of this section if 
shipped from a beneficiary developing country to the United 
States through the territory of any other country, the merchan- 
dise shall not have entered into the commerce of any other 
country while en route to the United States, and the invoices, 
bills of lading, and other documents connected with the shipment 
shall show the United States as the final destination; * * * 


In this case, Yugoslavian glassware imported into Canada for use 
in the production of articles in Canada has at least entered into the 
commerce of Canada. Such glassware, although not used in Canada 
and remaining a product of Yugoslavia, fails to meet the requirements 
of “imported directly” under section 10.175 (a) or (b) of the Customs 
Regulations. Therefore, the glassware does not qualify for duty-free 
treatment under the GSP. 
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In general, Customs law provides that rates of duty assessed on 
merchandise imported into the United States are based on the country 
of origin of the merchandise and not the country from which it is 
shipped. Yugoslavian glassware imported into Canada and not sub- 
stantially transformed into a new and different article of commerce 
prior to importation into the United States remains a product of 
Yugoslavia for U.S. country-of-origin purposes. Therefore, the glass- 
ware in this case carries the same column 1 rate of duty as does non- 
qualifying glassware imported directly from Yugoslavia. 

Concerning the issue as to whether the glassware may be returned 
to Yugoslavia for credit and then shipped directly to the United 
States duty free under the GSP, we are of the opinion that such glass- 
ware would be eligible for the GSP if it otherwise qualifies. That is, 
the glassware must: (1) Be a product of Yugoslavia; (2) be designated 
as an eligible article; (3) be imported directly from Yugoslavia; (4) 
satisfy the 35-percent, value-added test; (5) be entered with proper 
form A documentation as evidence of country of origin; and (6) other- 
wise be entered in compliance with sections 10.171-10.178 of the 
Customs Regulations. 

Holding — Yugoslavian glassware imported from Canada is not 
“imported directly” for the purpose of qualifying for duty-free treat- 
ment under the GSP. The same glassware, if shipped from Canada 
back to Yugoslavia for credit and then shipped directly to the United 
States, may be eligible for duty-free treatment under the GSP, 
provided it otherwise qualifies. 


(C.S.D. 79-316) 


Vessels: Warehousing of Special Mining Equipment and Withdrawal 
for Installation Aboard a Foreign-Flag Vessel 


Date: November 8, 1978 
File: VES—13-R:CD:C 
102945 JM 


This ruling concerns the dutiability of imported equipment to be 
installed aboard a foreign-flag vessel in the United States. 

Issues.—1. Can equipment be imported, duty free, under a ware- 
house entry and withdrawn as vessel supplies at such time as the 
equipment is installed on the vessel? 

2. Certain vessel supplies of foreign origin, such as the drilling riser, 
are currently aboard the vessel and must be removed to facilitate 
conversion of the vessel. May these items be removed from the vessel, 
placed in bonded storage or within the confines of a shipyard until 
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completion of the test program and then be reinstalled aboard the 
vessel? 

3. Assuming the equipment was imported and installed, may the 
equipment be removed at a second U.S. port for exportation, upon 
completion of the test program, without violating coastwise laws? 

4. If the vessel makes scheduled visits to Hawaii to deliver nodules, 
take on supplies, to make repairs, or to complete equipment modifica- 
tion, will there be a violation of the coastwise laws? 

Facts.—A Liberian-registered vessel will be brought to the United 
States to test and evaluate the ocean mining systems. The vessel will 
be brought to the United States where it will be outfitted with various 
specialty equipment imported from Japan and Germany. After the 
test program, the vessel will return to a U.S. shipyard and be recon- 
verted to a drillship. The equipment will be removed from the vessel 
and exported to its country of origin. 

Law and analysis—1. Foreign-registered and U.S.-registered 
drilling vessels engaged solely in drilling or mining operations are not 
entitled to the duty-free withdrawal privileges of section 309 of the 
Tariff Act of 1930, as amended (19 U.S.C. 1309), and section 10.59 ~ 
of the Customs Regulations, for vessel supplies and equipment 
because such vessels are not actually engaged in trade between two 
places. However, the special mining equipment would not be “vessel 
equipment” within the meaning of section 309. T.D. 49815(4) defines 
vessel equipment as “portable articles necessary and appropriate for 
the navigation, operation, or maintenance of the vessel and for the 
comfort and safety of the person on board.’’ The specialized mining 
equipment to be installed on the vessel performs none of the above- 
type activities for the vessel, but will merely be utilized by the vessel 
in its ocean mining testing in international waters. 

Since this specialized mining equipment is not ‘‘vessel equipment” 
within the meaning of section 309 of the Tariff Act and since there is 
no legal obligation to return such equipment to the United States, we 
believe that when the merchandise is withdrawn from warehouse for 
installation on the vessel, it could be considered as being withdrawal 
for exportation and not subject to duty. The procedures for exportation 
from warehouse set forth in section 144.37 of the Customs Regulations 
should be followed. When the vessel returns with the mining equip- 
ment, either a new warehouse entry should be filed for subsequent 
withdrawal for exportation when the equipment is withdrawn from 
warehouse for return to its country of origin or else if the merchandise 
will be returned within 5 days or any authorized extension of the lay 
order period either a direct exportation entry or transportation and 
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exportation entry may be filed in accordance with either section 18.25 
or 18.26 of the Customs Regulations. 

2. With respect to the question concerning removal of vessel supplies 
during conversion, we have ruled that vessel equipment, such as 
drilling risers, brought ashore from a vessel for storage, may be entered 
into a Customs-bonded warehouse and subsequently withdrawn free 
of duty for use on that same vessel. We believe that when this equip- 
ment is withdrawn from warehouse to be taken out by the vessel, it can 
be considered to have been withdrawn for exportation and therefore 
not subject to duty. The procedures for exportation from warehouse 
set forth in section 144.37 of the Customs Regulations should be 
followed. 

3. Title 46, United States Code, section 883, provides that no mer- 
chandise shall be transported between points in the United States on 
other than coastwise qualified vessels. Title 19, United States Code, 
section 1446, provides that equipment of vessels landed and delivered 
from the vessel shall be considered and treated as imported merchan- 
dise. While the equipment is treated as imported merchandise when 
landed, equipment of a vessel is not treated as merchandise for the 
purposes of section 883 because it was vessel’s equipment and not 
merchandise at the time the coastwise movement took place. 

4. Since title 46, United States Code, section 883, is only a prohibi- 
tion against carriage of merchandise coastwise in other than coastwise 
qualified vessels, this law would not prohibit the delivery of nodules, 
taking on supplies or entering U.S. ports for repairs. 

Holding.—1. The specialized mining equipment may be withdrawn 
from warehouse and placed aboard the vessel. 

2. Vessel supplies of foreign origin may be placed in a bonded 
warehouse pending return to the vessel after conversion. 

3. Vessel equipment placed aboard a vessel at one U.S. port may be 
removed from the vessel at another U.S. port at a later date without 
violation of coastwise laws. 

4. The vessel may deliver nodules, take on supplies and stop at a 
U.S. port for repairs without violating the coastwise laws. 


(C.S.D. 79-317) 
Prohibited and Restricted Importations: Prison-Made Goods 
Date: November 13, 1978 
File: RES-3-02-R:E:R 
707845 JB 


This ruling concerns the provisions for the detention of merchan- 
dise believed to be produced by convict labor abroad but which has 
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not been the subject of such a finding prohibiting entry by the Com- 
missioner of Customs or the issuance of instructions by him to with- 
hold the release of such goods. 

Issue——May Customs officers at ports of entry detain merchandise 
believed to be produced with convict labor prior to the issuance of 
instructions by the Commissioner of Customs that the goods are 
reasonably, if not conclusively, within the statutory prohibitions 
(19 U.S.C. 1307; 18 U.S.C. 1761, 1762)? 

Facts—Handmade rugs were imported into the United States 
for the personal use of a resident unaware of the prohibited entry 
provisions for convict-made goods. The documentation indicated 
that the order and payment were placed with a foreign women’s 
prison. The goods were detained by the port director who notified the 
district director of Customs and asked for instructions on the dis- 
position of the shipment. The district director directed the port 
director not to detain or withhold release of the merchandise without 
instructions from the Commissioner pursuant to 19 CFR 12.42(e) 
(sec. 12.42(e), Customs Regulations), and to report information 
regarding such shipments through the Customs district headquarters 
for transmittal to U.S. Customs Service headquarters. The district 
director, questioned as to his instructions to release the goods, asks 
if his action conformed to regulatory requirements. 

Law and analysis.—19 U.S.C. 1307 provides that goods produced or 
manufactured in any foreign country by convict labor or/and forced 
labor or/and indentured labor under penal sanctions shall be pro- 
hibited entry but that the prohibitions shall not apply to such goods 
which are not produced in the United States in such quantities as 
to meet its consumptive demands. 

18 U.S.C. 1761 provides criminal sanctions for any person knowingly 
transporting goods, other than agricultural commodities or repair 
parts for farm machinery, in interstate commerce or from any foreign 
country which are produced in any penal or reformatory institution 
or by convicts or prisoners, except those on parole or probation. 

18 U.S.C. 1762 provides that packages containing the above goods 
shipped or transported in interstate or foreign commerce shall be 
plainly and clearly marked (name and address of shipper and con- 
signee; contents; name and address of penal or reformatory institu- 
tion). 18 U.S.C. 1762(b) provides for seizure of merchandise trans- 
ported in violation of 18 U.S.C. 1761 and 1762 by like proceedings for 
the seizure and forfeiture of property imported into the United 
States contrary to law. 

19 CFR 12.42(a) provides that if any district director or other 
principal Customs officer has reason to believe that any merchandise 
is being imported into the United States in violation of 19 U.S.C. 
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1307, he shall communicate his belief to the Commissioner of Customs.. 
19 CFR 12.42(b) provides that any person outside the Customs Serv- 
ice may also communicate such a belief to a district director of 
Customs or the Commissioner of Customs, accompanied by a full 
statement of the reasons for the belief and the other information 
prescribed therein. 

19 CFR 12.42(d) provides that upon receipt of a communication 
submitted pursuant to subsections (a) or (b) above, the Commissioner 
will catise such investigation to be made as appears to be warranted 
and will consider any representations made by interested persons. 
The Commissioner may find at any time that the information available 
reasonably but not conclusively indicates that the goods are within the 
purview of 19 U.S.C. 1307, and he may advise district directors to 
detain all such merchandise pursuant to 19 CFR 12.42(e). 

19 CFR 12.45 provides that a district director of Customs shall detain 
merchandise imported in apparent violation of 18 U.S.C. 1761 or 1762 
and report the facts to the appropriate U.S. attorney, who shall deter- 
mine the action to be taken against the merchandise. 

In the situation presented by the district director for advice, his 
instructions to the port director not to detain the goods and to release 
the articles to the importer were in accordance with 19 U.S.C. 1307 
and the Customs Regulations thereunder. The district director trans- 
mitted the statement concerning the alleged violation to the Com- 
missioner for decision whether any such merchandise should be de- 
tained or released from Customs custody, other than for exportation, 
under the provisions of 19 CFR 12.42 (e) or (f). 

As there were no clearly apparent violations of 18 U.S.C. 1761 or 
1762, the detention of the merchandise and a report to the U.S. 
attorney were not required pursuant to 19 CFR 12.45. 

Holding.—Goods, wares, articles, and merchandise believed to be 
mined, produced, or manufactured wholly or in part in any foreign 
country by convict labor or/and forced labor or/and indentured labor 
under penal sanctions which have not been the subject of a finding 
prohibiting entry under 19 CFR 12.42(g) pursuant to 19 U.S.C. 1307 
shall not be detained pending the transmittal of the statement pro- 
vided for in 19 CFR 12.42 (a) and (b) and the receipt of advice by the 
Commissioner of Customs whether any such class of merchandise 
shall be detained or released from Customs custody. 

Packages believed to contain goods or merchandise produced or 
manufactured by convicts or prisoners, except those on parole or 
probation, or in any penal or reformatory institution, not plainly and 
clearly marked to indicate the shipper, consignee, nature of the con- 
tents, and the name and location of the penal and reformatory insti- 
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tution where produced should be detained and reported to the U.S. 
attorney pursuant to 19 CFR 12.45 only when there appears to be a 
clear violation of the provisions of 18 U.S.C. 1761 or 1762 from estab- 
lished facts and shipping documentation. If a package is withheld 
release pursuant to 19 CFR 12.45, a report shall be made to U.S. 
Customs Service headquarters concurrently with the detention and the 
submission of a report to the U.S. attorney. 


(C.S.D. 79-318) 


Prohibited and Restricted Importations: Whether Doll Clothes With 
References to a Trademarked Doll Infringe the Trademark 


Date: November 16, 1978 
File: TMK-3-R:E:R 
709541 JJ 

This rug concerns the applicability of the prohibition set forth 
in 19 U.S.C. 1526 against the importation of foreign merchandise 
bearing an American trademark. 

Issue-—W ould the importation of doll clothes with references to a 
trademarked doll (doll name) on their packages infringe upon the 
rights of the American trademark owner of the mark (doll name). 

Facts —The Customs office at San Francisco, Calif., has detained a 
shipment of doll clothes with packages referring to a trademarked 
doll (doll name). (The trademark owner) has recorded its registered 
trademark for dolls (doll name), with Customs for import protection. 
The district director of San Francisco has asked for our advice con- 
cerning whether the detained merchandise would be subject to seizure 
and forfeiture as infringing upon the rights of the American trademark 
owner. Samples of the suspect doll clothes have been submitted. 

Law and analysis.—Section 526 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1526), and part 133, subpart A, of the Customs Regula- 
tions (19 CFR 133.1-133.7) provide for the recordation of trademarks 
with Customs for import protection. Section 133.21 of the Customs 
Regulations (CR) provides, “Articles of foreign or domestic manu- 
facture bearing a mark or name copying or simulating a recorded 
trademark or tradename shall be denied entry and are subject to 
forfeiture as prohibited importations.”” CR 133.22 provides for the 
detention of articles subject to the restrictions of CR 133.21 to afford 
the importer a 30-day period in which to establish that the circum- 
stances of the importation would allow an exemption from the 
trademark restrictions referred to above. 
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The merchandise was detained properly in accordance with the 
regulations of the U.S. Customs Service. We have been requested to 
consider whether the imported doll clothes with packages referring 
to (doll name) would infringe upon the rights of the trademark 
owner even though the packages also call the doll clothes (name of 
line of clothes) and indicate that the clothes are made expressly for 
a company other than (trademark owner). 

Infringement of federally registered trademarks is governed by the 
test of whether defendant’s use is likely to cause confusion, or to cause 
mistake, or to deceive. In determining whether or not marks are con- 
fusing in situations where the goods upon which they appear are 
related goods, the ultimate question is whether the reasonably prudent 
purchaser is likely to be confused as to source, connection, or sponsor- 
ship between the goods. 

In the instant case, the packages in which the doll clothes are im- 
ported clearly state (name of line of clothes) in large letters. Directly 
underneath, in smaller lettering, the package states “fits (doll name), 
(name) and most other 11-inch fashion dolls” in lowercase letters. 
In even smaller lettering, the bottom of the reverse side of the package 
states, “Made in Hong Kong expressly for (name of company).” 
Although the name (doll name) is mentioned, it is in lowercase letters 
and in smaller print than the line directly above it which reads (name 
of line of clothes). The name of the true importer is given on the back 
of the package. 

Holding.—Considering the prominence of the (name of line of 
clothes) line, which is in close proximity to the (doll name) line, and 
the fact that the name of the importer is given on the package, 
we are of the opinion that the reasonably prudent purchaser is not 
likely to be confused as to the source, connection, or sponsorship of 
the goods. Consequently, entry of the imported doll clothes would 
not be prohibited as infringing on the trademark registration for (doll 
name) dolls. Future shipments may be released to the importer. 


(C.S.D. 79-319) 


Trademarks: Whether the Mark “Eagle Air Pot” Used on a Vacuum 
Flask Infringes on the Registered Trademark “Air Pot” 
Date: November 20, 1978 
File: TMK-3-R:E:R 
709542 JJ 


This ruling sets forth the applicability of the prohibition in 15 
U.S.C. 1124 against the importation of foreign merchandise bearing 
a mark copying or simulating a mark registered with Customs. 
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Issue.—W ould the importation of vacuum flasks bearing the name 
of ‘‘Eagle Air Pot” printed on their boxes infringe upon the rights of 
the Japanese trademark owner of the mark “Air Pot.” 

Facts.—The Customs office at Baltimore, Md., released a shipment 
of vacuum flasks with the name “Eagle Air Pot’’ on their boxes to the 
importer. Zojirushi Vacuum Bottle Co., Ltd., of Japan has recorded its 
registered trademark, “‘Air Pot,’’ with Customs for import protection. 
Five Japanese firms have been designated as official licensees by 
Zojirushi. Our Baltimore office noted that the instant shipment, manu- 
factured by an unauthorized Taiwanese firm, had a different style 
lettering and appeared to use the term “‘air pot” as a generic term; 
accordingly, they concluded that the mark did not appear to be in- 
fringing and released the shipment to the importer. However, advice 
from Customs headquarters is now sought as to whether future ship- 
ments of ‘Eagle Air Pot” vacuum flasks would be denied entry as 
infringing upon the rights of the Japanese trademark owner. A sample 
vacuum flask in a box labeled ‘Eagle Air Pot’? was submitted along 
with the letter from Baltimore Customs requesting a ruling. 

Law and analysis—Section 526 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1526), section 42, Trademark Act 1946 (15 
U.S.C. 1124) and part 133 of the Customs Regulations (19 CFR 
part 133) provide for the recordation of trademarks with Customs for 
import protection. Articles of foreign or domestic manufacture bearing 
a mark, copying, or simulating a recorded trademark, imported into 
the United States in violation of these provisions, shall be denied entry 
at all customhouses of the United States. 

Importation of federally registered marks is governed by the test 
of whether defendant’s use is likely to cause confusion, or to cause 
mistake, or to deceive. When comparing conflicting marks to deter- 
mine whether or not they are confusingly similar, the chief factor in 
a case such as this should be based on the possibility of confusion by 
the average reasonably prudent purchaser. We are of the opinion that 
the reasonably prudent purchaser of the imported vacuum flasks, when 
viewing the mark ‘Eagle Air Pot,’’ would in all likelihood be con- 
fused as to the source, connection, or sponsorship of the merchandise 
being purchased. 

Holding.—Entry of imported vacuum flasks bearing the ‘‘Eagle 
Air Pot”? mark would be denied entry as infringing on the trademark 
registration of Zojirushi Vacuum Bottle Co., Ltd., which has been 
duly recorded with the Customs Service for import protection. Unless 
otherwise exempted, the infringing merchandise would be denied entry 
at all customhouses of the United States pursuant to the provisions 
set forth in 15 U.S.C. 1124. 
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Classification: Burglar alarm/flashlight (683.70, (688.40) 

Classification: Canned sardines in tomato sauce (112.22) 

Classification: Towels (366.84) 

Classification: Sodium azide based gas generant (485.50) 

Classification: Whether patch pocket on denim jeans 
is ornamental 

Classification: Elastic knitted fabric (349.15, 349.25) 
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Date of 
decision 


8-10-79 
7-24-79 
8-10-79 
7 6-79 
7-30-79 
8-— 2-79 
8- 6-79 
7-30-79 
7-30-79 


8-— 2-79 
8-10-79 


7-30-79 
8- 2-79 
8-10-79 


8-10-79 
7-30-79 


7-30-79 
8- 7-79 


7-30-79 
8-10-79 
7-30-79 
7-30-79 
8— 7-79 


8-10-79 


7-30-79 
7-31-79 


File No. 


061105 
061347 
061365 
061421 
061427 
061436 
061437 
061479 
062016 


062097 
062127 


062188 
062195 
062240 


062255 
062264 


062284 
062296 


062300 
062327 
062363 
062375 
062386 


062414 


062449 
063112 


Issue 


Classification: Miniature plastic roulette wheels (734.15, 
734.20, 735.20, 737.90, 737.95) 

Classification: Push-pin assemblies for electronic watches 
(685.90, 720.26, 720.30, 720.75) 

Classification: Plastic animals on skateboards (737.40, 
737.95) 

Classification: Tiles imported for community center 
(862.10) 

Classification: Umbrella tote bag (389.62, 706.24) 

Classification: Opal triplets (520.39, 740.38) 

Classification: Whether a label on jeans constitutes 
ornamentation 

Classification: Titles imported for community center 
(862.10) 

Classification: Impulse testing equipment (682.60, 
685.90, 686.10, 688.40, 712.49) 

Classification: Nylon hardwaste (771.15) 

Classification: Santa Claus figures; Christmas decora- 
tions (737.22, 737.40) 

Classification: Unfinished punch blank (649.43, 649.49) 

Classification: Mulching planter (666.00) 

Classification: Rail units for hospital wall equipment 
(548.05, 657.40, 680.20, 680.22, 711.84) 

Classification: Cartoon stick-on decals (737.95) 

Classification: Fabricated air reservoir for air-brake sys- 
tem (690.15, 690.35, 690.40) 

Classification: Hand-beaded rosette (741.50) 

Classification: Dispenser for liquid fabric softener 
(772.15) 

Classification: Egg viewer (688.40) 

Classification: Sandal (700.58) 

Classification: Rail diesel car (690.05, 690.10) 

Classification: Cartridges for centrifuges (661.95) 

Classification: Combination toy and teether for infants 
(737.95) 

Classification: Leveling platforms; pallet trucks; hand 
trucks (657.25, 664.10, 692.60) 

Classification: Gang mower (666.10) 

Classification: Defective electrical wiring harness units 
exported for repairs and returned (806.20) 





ERRATUM 


In Customs Butuettn, vol. 13, No. 25, dated, June 20, 1979, 
the front cover should read: T.D. 79-158 through T.D. 79-163. 
T.D. 79-158 should also be added to the index page. 

On the index page, T.D. 79-163, titled Bonds Carrier (CF 3587) 
should read T.D. 79-162 and should be shown as a separate 
heading. 


Under Part 111—Customshouse Brokers, item 4 should read 
section 111.30 not 111.50. 





Decisions of the United States 
Customs Court 


United States Customs Court 
One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 


Senior Judge 
Samuel M. Rosenstein 


Clerk 
Joseph E. Lombardi 


Abstracts 
Abstracted Protest Decisions 


DEPARTMENT OF THE TREASURY, August 20, 1979. 


The following abstracts of decisions of the United States Customs 
Court at New York are published for the information and guidance of 
officers of the customs and others concerned. Although the decisions 
are not of sufficient general interest to print in full, the summary 
herein given will be of assistance to customs officials in easily locating 
cases and tracing important facts. 


Rosert E. CuHasen, 
Commissioner of Customs. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 


R. E. Cuasen, 
Commissioner of Customs. 


In the Matter of 
CrrRTAIN ANAEROBIC IMPREGNATING 
CoMPOSITIONS AND COMPONENTS 
‘THEREFOR 


Investigation No. 337-TA-71 


Notice of Investigation 


Notice is hereby given that a complaint was filed with the U.S. 
International Trade Commission on July 19, 1979, under section 33 
of the Tariff Act of 1930, as amended (19 U.S.C. 1337), on behalf of 
Loctite Corp., 705 North Mountain Road, Newington, Conn. 06111, 
alleging that unfair methods of competition and unfair acts exist in 
the importation into the United States of certain components for 
anaerobic impregnating compositions, or in their sale, because (1) 
such impregnating compositions are allegedly covered by claims 1, 4, 
and 12 of U.S. Letters Patent 4,069,378, and (2) such components 
allegedly contribute to and induce infringement of claims 1, 4, and 12 
of U.S. Letters Patent 4,069,378. 

The complaint alleges that the effect or tendency of the unfair 
methods of competition and unfair acts is to substantially injure an 
industry, efficiently and economically operated, in the United States. 
Complainant requests permanent exclusion from entry into the United 
States of the imports in question after a full investigation. 

Having considered the complaint, the Commission, on August 16, 
1979, ORDERED THAT— 

62 
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(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 
1930, as amended (19 U.S.C. 1337), an investigation be instituted to 
determine whether there is a violation of subsection (a):of this section 
in the unlawful importation of certain anaerobic impregnating com- 
positions, or of the monomer component thereof singly or in combina- 
tion with either the surfactant or the initiator components, into the 
United States, or in their sale, because (1) such impregnating composi- 
tions are allegedly covered by claims 1, 4, and 12 of U.S. Letters Patent 
4,069,378, and (2) such monomer component allegedly contributes to 
and induces infringement of claims 1, 4, and 12 of U.S. Letters Patent 
4,069,378, the effect or tendency of which is to destroy or substantially 
injure an industry, efficiently and economically operated, in the 
United States. 

(2) For the purpose of this investigation so instituted, the following 
are hereby named as parties upon which this notice of investigation 
shall be served: 


(a) The complainant is— 


Loctite Corp. 
705 North Mountain Road 
Newington, Conn. 06111 


(b) The respondents are the following companies alleged to be in- 
volved in the unauthorized importation of such anaerobic impreg- 
nating compositions and components therefor into the United States, 
or in their sale, and are parties upon which the complaint shall be 


served: 


Ultraseal, Ltd. Aluminum Casting & Engi- 
768 Buckingham Avenue neering Co. 

Slough, Berks, S.L. 1-4—N-L 2039 South Lenox Street 
England Milwaukee, Wis. 53207 


Imprex, Inc. Sundstrand Corp. 
3260 South 108th Street 4751 Harrison Avenue 
Milwaukee, Wis. 53227 Rockford, Ill. 61101 


Ultraseal America, Inc. Southfield Machine Products Co. 

2401 South Lenox Street Division 

Milwaukee, Wis. 53207 Cast Metal Industries, Inc. 

19400 West 8 Mile Road 

NL Permanent Mold Castings Southfield, Mich. 48075 
Division 

NL Industries, Inc. 

1230 Avenue of the Americas 

New York, N.Y. 10020 


(c) Wilhelm A. Zeitler, U.S. International Trade Commission, 701 
E Street NW., Washington, D.C. 20436, is hereby named Commission 
investigative attorney, a party to this investigation; and 
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(3) For the investigation so instituted, Chief Administrative Law 
Judge Donald K. Duvall, U.S. International Trade Commission, 701 
E Street NW., Washington, D.C. 20436, shall designate the presiding 
officer. 

Responses must be submitted by the named respondents in accord- 
ance with section 210.21 of the Commission’s ‘Rules of Practice and 
Procedure” (19 CFR 210.21). Pursuant to sections 201.16(d) and 
210.21(a) of the rules, such responses will be considered by the Com- 
mission if received not later than 20 days after the date of service of 
the complaint. Extensions of time for submitting a response will not 
be granted unless good and sufficient cause is shown. 

Failure of a respondent to file a timely response to each allegation 
in the complaint and in this notice may be deemed to constitute a 
waiver of the right to appear and contest the allegations of the com- 
plaint and this notice, and to authorize the presiding officer and the 
Commission, without further notice to the respondent, to find the 
facts to be as alleged in the complaint and this notice and to enter 
both a recommended determination and a final determination contain- 
ing such findings. 

The complaint is available for inspection by interested persons at 
the Office of the Secretary, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, and in the Commission’s 
New York City Office, 6 World Trade Center, New York, N.Y. 10048. 

By order of the Commission. 

Issued: August 27, 1979. 


Kennetu R. Mason, 
Secretary. 
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Classification: Thickness gage operating without electrical energy source; 
electrical measuring instrument 

Classification: Kilt jacket ornamented with appliqued flaps 
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Classification: Laminated fabrics used to manufacture convertible car 


Carrier control: Coastwise transportation of passengers 

American goods returned: Fish-freezing equipment moving seasonally 
between U.S. and Canada 

Generalized system of preferences: Chemical product substantial trans- 
formation; intermediate product 

Generalized system of preferences: Assembly of saw chain; grinding or 
sharpening of saw chain cutters as substantial transformation......-_. 79-312 

Generalized system of preferences: Requirement’ of direct’ importation 
from beneficiary developing country 

Item 807.00, TSUS: Marking, coding, or printing incidental to assembly. 79-314 

Prohibited and restricted merchandise: Trademark infringement; doll 
clothes packaged with reference to trademarked doll 

Prohibited and restricted merchandise: Trademark infringement; ‘Eagle 
Air Pot’’ on vacuum flasks 

Prohibited and restricted merchandise: Prison-made goods 

Vessel equipment and supplies: Special mining equipment for installation 
aboard vessel 
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